Legal Protection of recording artists against unfair contracting

Carl Philipp Schépe, Chicago-Kent College of Law, Exchange Student Fall 2009

[.  Introduction and ProbIlEm ...........eiiii i 3
II.  Elements of an industry standard recording CONtract ............occvvveeiiieeiiiiiiiiiieiee e 5
N I =1 ¢ 1o ISR 5
B. Commitment, recording procedure and delivery requirement ............cccvvvvvvvvvvvnnnnnnnnnnn. 7
C. Payments t0 the AriSt .....c.uuiiiiiie e e e e st e e e e e 8

L. AQVANCES ..ottt e e e e e e e e e e e e e e e e b b e e e e e e e e e e e nnbrrrreeaeaeaaanne 8

A S U= ToTo LU 10 1= o | RO TSP 9

e ROYAIIES ..t e b e e e e e e e 9

D. Assignment of rights / EXCIUSIVILY .....ueuviieiiiiiiiiiiiiiee e 14
I @70 ) Y/ o 01 Q@ Y g 1T €] 1 o PRSP 14

2. Personal MgNES.......oiiiiiiiiiie e 16

3. EXCIUSIVITY cooeiiiiiieeeeeeeeeeee e 16

4. Multiple rights / 360° DEAIS .........uuuiiiiiieiiiiiiiiiee e 17

E.  Other CONracCt PrOVISIONS..........uuuuuiiiiiiiiiiiiiiiiiriiere .. 18

Y Ao [=To O TP OUP PP UPPPRPN: 18

2. ANNUAL PAYMENTS ...utiiiiiiie ettt e e e e e s e e e s s e e e e e e e s s s ssnr e e e eaessannrrrerreaaeaeaans 18

3. INAEMNILY e 19

[lI.  Legal review 0N CONIAaCE tEIMIS.......cuviiiiiiiiiiiiiiiieee ettt 19
F NS = 14 [0 F= Yo LT TPPTPPPPPRT 20
I 1 1=To =11 TP PPPPPPRPPP 20

2. CONSIAEIALION ....ieeiieeiitee ettt ettt e sttt e s ab e e st e e e nbe e e 20

G T O [ o To o] o £=Yd o) 0 F= o 11 1 Y2 OPUEPRR 21

B. Application on relevant CONtracCt tEIMS ...........uvviiieeeeiiiiiiie e 26

L T O M o 26

2. Advances and reCoUPMENt PrOVISIONS ......ceuieeeeiiiuriiieiteaeeeiaitbrreeeeee s s s sireeeeeeeaeeeaanes 28

1 Carl Philipp Schoepe, 2009



I T 0 )= 11 YA (= Te [N Tex 1 To] o =R 29

4. Controlled Composition ClAUSES .........ccvvviiiiiiiiiiiiiiiiiiieeeeeeeeeeeeee e 30
5. Accounting / auditing ProViSIONS ........cccuuuiiiiiieiiiiiiiiiet et 31
6. WOrK fOr NI CIAUSES .....ceiiiiiiiii it 32
7. Exclusivity / recording restrictions............ccccccvviiiiiiiiiiieeeee 33
S 15T Rl I 1= | R 34
Legal regimes tO ProteCt ArtiSIS ....uuuuuuuuruuriiiiiiiiiirririeiiirrrrrrrrererrrrerrre e 35

JUAICIAT FEVIBW ...ttt ettt e e e e st e e e e e e e e e abbbbreeaaaeeeaaans 36
1. Status qUO iNthe UNited STAteS ..........uuiiiiiiiiiiiiiiiiee e 36
2. View across the Atlantic — the Xavier Naidoo Case ..........cccovvvieeiiiiieeiniiiee e 37

Y= LB (0] YA (=T [0 = 11 o] I PRSP 40
Lo Term lIMIEALION ...eviiiiiieee sttt e e e e e e e e e e e e e e anbbreeeeaaeeeeannes 41
2. Royalty rate redUCLIONS .......ccceiiiiiiiiiiiiieeeeeeeee et 42
3. Recoupment of prodUCLION COSES .......ccuuuiiiiiiieiiiiiiiiie e 42
DiscusSIioN and CONCIUSION ........ccoiiiiieiiiiiie ettt 43

2 Carl Philipp Schoepe, 2009



. Introduction and Problem

“It's all about fairness. It's about companies treating artists fairly. It's an age-old debate and,
unfortunately, it will probably continue into the distant future”

Jared Leto, 30 Seconds To Mars!

Being only the most recent example, Jared Leto and his band, 30 Seconds To Mars, and
their business relation to EMI are symptomatic of a controversy, which every now and then is
addressed, scandalized and then again forgotten about, without having found any solution. It
is a question about the shades between freedom of contract and abuse of power. It is a
guestion about public policies and about how much sacrifices society can allow some to
demand as the price of fame. It even is a question about the philosophy of a whole industry
and, of course, it a question about incredible sums of money. The question is: do recording
artists need legal protection against unfair contracting with the recording industry and, if yes,
how should they be protected?

The recording industry is, in many respects, unique. The prospect of becoming rich and
famous by recording and performing music represents the dream of millions of bands and
musicians. For many, it is reason enough to make any sacrifice necessary to enter the world
of professional music. The line “I'm gonna trade this life for fortune and fame. I'd even cut my
hair and change my name.” of the Canadian band “Nickelback™s popular song “Rockstar’?, is
describing the willingness of artists not only to give away natural contractual rights but also
aspects of their lives, even including their identities. In addition to this unparalleled desire to
enter into a recording contract, an oligopolistic structure with world-wide operating major
labels which together control more than three quarters of the world market®, secures the

companies an enormous superiority in bargaining power.

! Chris Harris, 30 Seconds To Mars In 'Good Spirits' Despite $30 Million Lawsuit (Dec. 1, 2008),
http://www.mtv.com/news/articles/1600420/20081201/30_seconds_to_mars.jhtml.

2 Nickelback, “Rockstar”, All the Right Reasons, Roadrunner, 2005.

® paul Cashmere, Universal the Biggest Label in 2006, (2007), http://www.undercover.com.au/News-
Story.aspx?id=1215.
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As part of the whole business model, this has resulted in contracts that have been
accompanied by criticism and complaints. It has caused lawsuits and has been the matter of
legislative hearings. This issue has, for example, been addressed by George Harrison, when
he wrote a protest song against the Beatles’ music publishing business* or by the then “Artist
formerly known as Prince”, when he performed for years with the word “slave” written on his
cheeks®. The artists Don Henley, LeAnn Rimes and Courtney Love have complained about
contract terms in a California State Senate hearing, comparing a recording contract to

“indentured servitude”®

. In all cases, this issue has been addressed, discussed, but it
eventually lost importance again without being resolved. The case of “30 Seconds to Mars”,
which is mentioned in the beginning, is a great example of this phenomenon. In 2008, the
band wanted unilaterally to terminate their contract with Virgin, a label belonging to EMI, after
being signed for over nine years. EMI eventually sued the band for $30 million compensation
for albums owed to the label but not produced by the band. While the label insisted on full
performance of the contract, the band, being signed to the label for over nine years by that
time, asserted that under Californian Law, creative artists cannot be bound to a contract by
more than seven years. This rule and its application in the music business will be explained
later in this paper. In this case, courts never came to a decision, as the suit was resolved by
the parties in April 2009,

Cases like this raise the question about industry standard recording contracts and their legal
standing in principle. Settlements like in the aforementioned case avoid a judicial review of
industry standard contracts on aspects like illegality, unconscionability or even a lack of
consideration. This leaves a questionable mark on recording contracts, and in this way the

industry itself. Most importantly, however, without any precedents or other standards, artists

4 BRIAN SOUTHALL, NORTHERN SONGS, THE TRUE STORY OF THE BEATLES’ PUBLISHING EMPIRE, 216 (2007) .

® Philipp W. Hall Jr., Note, Smells like Slavery: Unconscionability in Recording Industry Contracts 25 Hastings
Comm. & Ent. L.J, 189, 190 (2002).

® Music stars argue contract freedom, BBC.CO.UK, Sept. 6, 2001,
http://news.bbc.co.uk/2/hi/entertainment/1528112.stm (last visited Dec. 21, 2009)

" August Brown, 30 Seconds to Mars soars, Los ANGELES TIMES (Nov. 29, 2009), available at
http://www.latimes.com/entertainment/news/la-ca-30-seconds-to-mars29- 2009nov29,0,7437853.story.
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will continue to be subject to contracts whose provisions are not unambiguously clarified as

lawful.

This paper discusses whether standard recording contracts really deserve to be criticized the
way they are. Furthermore, methods and regimes shall be displayed to protect artists from
conduct which potentially opposes public policy and to avoid contract provisions, which
possibly are unconscionable. For this purpose, first a brief overview is given about the
content of a standard recording contract, second the standards are explained upon which
contract terms have to be legally reviewed, third these standards are applied on the most
questionable provisions of an industry standard contract and finally ways are presented to

protect artists effectively, considering foreign cases as well as other regimes of protection.

Il. Elements of an industry standard recording contract

Before reviewing critical components of an industry standard recording contract on their
legality or conscionability, it shall first be briefly displayed, how recording contracts are set up

in general and what objects of regulations are typically included in a standard agreement.

A. Term

The term of a contract, as it rules about the duration of the contractual relationship, is one of
the important pillars of the contract. It is usually placed at the beginning of each contract.
Contracts can be either arranged in flat terms or in optional periods. In a flat term contract
both parties commit each other to the same, fixed period of time after which either the
contract is renegotiated, or the contractual relationship ends. The much more common
practice in the recording industry is, however, to form option contracts, which are arranged
more flexibly for the record companies by granting them a number of options to renew the

contract in periods®. The term of an option contract consists of an initial period, guaranteed to

® DOMINIK INGENDAAY, KUNSTLERVERTRAGE : VERTRAGSPRAXIS UND INHALTSKONTROLLE VON
TONTRAGERPRODUKTIONSVERTRAGEN NACH DEUTSCHEM UND US-AMERIKANISCHEM RECHT [Recording
contracs: Contractual practice and legal review of sound recording contracts in German and U.S. american law]
304 (2008).
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both, artist and the record company. After the initial period, the company is granted options
to extend the contract by an additional number of periods, which are fixed in the contract.
These option contracts can again be separated into option contracts with fixed time periods
and open-ended contracts. In cases of a fixed period, which in most cases is a “one year

plus four years clause™

, the maximal duration of the contract is clearly predictable. For
example, if a label is granted a clause like the one mentioned, the contract will end 12
months after being signed, The company can, however, extend the term for another 12
months, simply by using its contractually granted option. With a “one year plus four years
clause”, the company can use the option four times, which consequently means that the
maximum duration of the contract is five years. Record companies can, however, suspend
the expiry, if the artist does not fulfill his recording commitment until he has done so®.
Displayed on the example above, this means that if the contract above contained a clause,
guaranteeing the label the delivery of three albums by the artist, the contract term could be

extended until the delivery of the third album, even though this would make the contractual

relation between the parties last longer than five years.

While this form of option contracts with fixed periods becomes decreasingly popular,
nowadays open-ended option contracts are more common, with the duration of each period
depending solely on the artist’s production frequency, by linking the end of a period to the
delivery of an album. Open ended in this context means, that a contract with one fixed and
four option periods, in which every period ends six months after delivery of an album, could
last six years, eight years, ten years or even longer, solely depending on how fast the artist is
delivering his albums. Like in the example just given, a period in an industry standard
contract today ends six to nine months after the delivery of the last owing album™. This is
mostly due to the fact, that the recording process of an album has become longer and less

predictable in its duration. The term generally starts with the signing of the contract.

9

Id. at 305.
10 SIDNEY SHEMEL & M. WILLIAM KRASILOVSKY, THIS BUSINESS OF MUSIC 7 (4™ ed. 1979).
" 1d. at 101.
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B. Commitment, recording procedure and delivery requirement

The commitment implies the main contractual duties of the artist. It defines the number of
albums to be delivered per period, which is in general one or two. It further governs the
minimum and maximum playing time, as well as the amount of compositions to be included
in the album®.

The contract also regulates the recording and producing procedure. This includes
agreements as to the recording elements, which are e.g. producers, musicians, engineers,
but also the venue and dates of the recording, as well as the recording budget. In general,
contracts require both, the artists and the company to approve mutually every element of the
recording procedure. If for example the artist wants to work with a certain producer or in
certain studios, he has to inform the company about that. The company then is required to
inform the artist periodically on their approval. In cases of dissent, companies mostly have
the final say.

The contract further regulates the standards the company may set to approve the delivery

itself'?

. Concerning these standards, it can be distinguished between two approaches: There
are contracts requiring commercially satisfactory recordings, and contracts requiring
technically satisfactory recordings™®. The former grant a bigger leeway in acceptance to the
company, since the commercial value of the record will be most likely estimated by them.
The latter are very rare, as the requirement of a record that solely has to be “well-made” in
order to obligate the company to approval, can easily lead to misemployment™. Approving
standards also decrease, the more famous and profitable the artist becomes. Finally the
delivery regulations also govern the range of material to be delivered. Artists can, for
example, have the duty to deliver all session tapes, derivatives and mixes. Most importantly,

they have to deliver any production-ready master recordings including safety copies, as well

as licenses, permissions and all material required for packaging and marketing.

12 peter J. Strand, Recording Agreement, 1, (Chicago Kent College of Law Music Law, 2009) (unpublished
working paper, on file).
Bldat§s3.
1;‘ DONALD S. PASSMAN, ALL YOU NEED TO KNOW ABOUT THE MUSIC BUSINESS 104 (6th ed. 2006).
Id. at 105.
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C. Payments to the Artist

The main income a recording artist receives from the record company is the share he
receives for every sold copy of his music. These payments are called royalties. In most
contracts, the payment of royalties is split into advanced payments, which are paid to the
artist before production and eventually can be recouped by the record sales and the regular
royalty payments, which the artist receives, when his records are sold. In recording contracts,
only the payments paid after and according to record sales are referred to as “royalties”,

while the recoupable payments are referred to as “advances”.

1. Advances

In today’s record deals, the term advances describes all payments made to the artist in
advance of the production. While in the past, royalty advances and production costs were
strictly separated, today most payments are structured in “recording funds”, including
recording costs as well as any other foregoing payments to the artist'®. This means, that an
artist, who for example receives a recording fund of 60,000 $ has to use this money to get a
location as well as equipment to record his songs and to pay the producer and any other
personel needed during the recording process. Any money which he does not have to spend
on the production, belongs to him. Yet, as aforementioned, in most contracts, the companies
are given a right to approve the recording budget and all the elements of the procedure. With
the artist being responsible and competent for the way the recording budget is used, he is on
the one hand more independent in his working process. On the other hand, since the
advances are, as explained below, recoupable, he is also bearing a higher risk than with a
regulation granting the company the right or duty to pay directly the recording sessions. Pure
advances, in contrast to funds, can solely be found today in some pop and hip-hop contracts,

as those productions are often made in cooperation with external producers, who, due to the

16 1d. at 89.
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higher importance of their work in contrast to other music styles, are paid much better than
other producers, making the whole production much more expensive'’.

In many record deals, the amount of money paid to the artist within the recording fund, is
calculated by a so called “formula”. Under this concept, the amount of advances for every
album produced under the contract, depends on the amount of royalties paid for the
preceding albums delivered by the artist. The “formula amount” generally constitutes around
two thirds of either the royalties earned during the last term period or the average amount of

royalties paid to the artist per album under the contract™®

. To prevent both, the artist and the
record company from undesirable formula amounts due to either extremely good or
extremely bad sales of the previous album(s), contracts working with formulas contain a floor
and a ceiling amount for each term period®™. Both, the floor and the ceiling amount become
higher along with the duration of the contract. For example if for his second album, the

formula floor is $ 55,000 and the ceiling is $ 110,000, the limits for the third album could be

between $ 60,000 and $ 120,000.

2. Recoupment

In almost every record deal, advances are nonreturnable, avoiding the artist to owe the
company huge debts in case of a flopping album.?® This does, however, not mean, that the
company is not returned its advances at all. Companies meet their expenses by not paying
any royalty to the artist until all advances are recouped by the money earned by the artist.
This means that only the sales rate granted to the artist, is taken for compensation. Only
from the moment that all advances are recouped, the company will pay the artist the agreed

royalties.

3. Royalties

Id. at 90.

18 Strand, supra note 12, at 6.

19 PASSMAN, supra note 14, at 91.
0 INGENDAAY, supra note 8, at 342.
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Royalty provisions in a recording contract generally comprehend the agreement on the sales
royalty rate itself, as well as clauses, which under certain factors modify the royalty rate by

raising or reducing it.

a) Royalty rates

Royalties are the artist’'s participation in the recording sales. In contrast to non-exclusive
studio musicians, who generally receive flat payments, artist under a record deal receive a

"2l The final rate and

fixed percentage of the money made with every record, called the “rate
thereby the amount of money, the artist eventually receives is composed of a base rate
which is then modified by royalty accelerations or royalty reductions, which will be explained
below. Also, most record deals stipulate so called “all-in-royalties”. All-in means, that the
artist also has to pay the record producer and the mixer from his royalties?’. Basis for the
royalty calculation is either the published price to dealers (PPD), which is the wholesale price
or the suggested retail list price (SRLP)?.

The base rate for new artists’ all-in-royalties is regularly between 13% to 16%, for midlevel
artists between 15% and 17% and for superstars between 18% and 20% of the PPD?. In
general, there are different base rates for singles and albums. Finally, the base rate is also

affected by the term. The longer the contract is lasting, i.e. the higher the option period

number, the higher is the base rate®.

As mentioned, base rates are usually modified. The higher the amount of sold copies, the
higher is in most cases also the royalty rate. Given that a contract for example specifies a
base rate of 13%, the rate might increase to 13.5 % if the artist sells more than 250,000
copies. If the album achieves record sales of 500,000 copes, his royalties increase up to

14%. On the other hand, there are also many factors reducing the base rate. Whenever the

2L 1d. at 295.

22 PASSMAN, supra note 14, at 88.

%% INGENDAAY, supra note 8, at 299.
24 PASSMAN, supra note 14, at 86.

% Strand, supra note 12, at 7.
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record company does not receive the full price for a sold copy, the reduction is automatically
transferred on the artist’s royalties. The most common lower levels are mid-price and budget
records, which are released with a PPD between 65% and 80%, respectively less than 65%
of the original price?®. A lower status does, however, not only affect the sales revenues, but
also the royalty rate itself. The royalty for mid-price records is generally 75%, and for budget
records 50% of the basic royalty rate?”. Records become mid-price or budget records either
by being downgraded after a certain period of time after their release or by being sold mid-
price for promotional reasons, pushing in particular new-comer artists?®®. Other forms of
promotional methods, which are affecting the artist’s royalty rate or income, are sales via
record-clubs and the giveaway of free records. For records sold to members of record clubs,
the artists generally receive 50% of the receipts, the record company gets for granting the
record club the license to manufacture and distribute the records to their members. This sum,
however, is usually less than half of the artist’s royalty rate®. As to records given away for
free, the artist does not receive anything for those records®. Another reason for reductions
are sales in foreign countries. Due to licensing fees, in some countries a record sale can
make the artist earn down to only two thirds of the base rate or less®. A further form of
royalty reduction can still be found in some record deals, containing packaging charges. The
intention behind that is to pay the artist only for the component of the product he contributed
to. The standard packaging deduction for CDs is 25%% of the SRLP. Finally, there are also
some agreements reducing the royalty rate on digital records®. With the growing importance
and use of new media music distribution systems like i-tunes, those provisions, however, will

be less likely to be found in newer contracts. This means that the rate will stay the same®*,

% pASSMAN, supra note 14, at 169-170.
27
Id.
%1d. at 171.
#1d.
% |an Brereton, Comment, The Beginning of a new age? The Unconscionability of the “360-Degree” Deal, 27
CARDOZO ARTS & ENT. L.J., 167,181,183 (2009).
*1 pASSMAN, supra note 14, at 154.
%2 INGENDAAY, supra note 8, at 298.
* Strand, supra note 12, at 8.
* PASSMAN, supra note 14, at 158.
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even though in absolute nhumbers the artist might receive fewer royalties from an i-tunes

download, since the record companies get less in comparison to a CD sale, too.

An example for the concept of acceleration and reduction can be provided by the following
scenario made up by the author. An artist is selling his third contractual alboum. The base rate
for his first alboum was 13% of the SRLP. The contract raises the base rate by 1% per term
period. Further, the contract provides an acceleration of 0.5% for every 250,000 copies sold.
The packaging deduction for CDs is 25%. In his third period, the artist releases an album
which is selling 400,000 copies. Initially sold for $ 15.00, he would, with an accelerated
royalty rate of 15 % and a packaging reduction of 25 %, receive $ 1.6875 per record. If, after
three years, the company decided to sell the record mid-price with a price of $ 10.00, and the
contract provided a reduction of 25% for mid-price records, he would, after three years only

receive $ 0.84375 per sold copy.

b) Accounting and Payment

The owed sales royalties are accounted by the company on the base of sales figures. With
the payment, which is generally received on a semi-annular basis, the artist is informed by
the company in form of a royalty statement about the amount of royalties payable under the
contract®™. For the purpose of legal certainty, contracts also provide a time limit after the
statement for the artists to object, until the accounting becomes final*®. In order to be
informed sufficiently to decide whether or not to object, artists are granted a right to audit the
company’s books. Most record deals allow artists to audit once a year and per royalty
statement®’. They are required to pay for the auditing themselves which can cost $25,000 to

$50,000%.

% Brereton, supra note 30, at 191.
% pASSMAN, supra note 14, at 149.
%" Brereton, supra note 30, at 192.
% pASSMAN, supra note 14, at 150.
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The artists are paid their royalties twice a year after accounting and rate-modification.
However, even with all advances being recouped, the artists do not receive all of their
royalties at once. This is due to records generally being sold with 100% return privilege for
the retailers. In order to make the retailers buy a larger stock of records, the retailers are
granted the right to return the copies they did not sell and receive their money in return. As a
result of penalty points, which the companies can impose, they do not have to repay the full
price. Still, the companies want the artists to take part in the risk of unsold records being sent
back to them®. For that purpose, recording contracts may allow companies to retain portions
of payable royalties as a reserve, which in general is limited to up to 35% of the royalties for

albums and 50% for singles®.

c) Mechanical royalties / Controlled composition clauses

Besides the contractual royalties the company has to pay the artist for each performance on
the record, the artist also may receive so called mechanical royalties, which are statutory-
based and granted to the author of each song. While the contractual royalties concern the
recorded work, mechanical royalties concern the composition of the song itself. Mechanical
royalties are directly granted by the Copyright Act (17 U.S.C. §115) and the rate is fixed*".

At the moment, the mechanical rate is 9.1 cents per song or 1.75 cents per minute of playing
time or fraction thereof, whichever is greater. Songs that are written, owned or controlled by
the performing artist are called “controlled compositions™?. To avoid paying the full amount of
mechanical royalties, record companies often include controlled composition clauses into the
agreements. These clauses limit the amount of mechanical royalties payable to the artist.
New artists, for example, are generally not paid more than two thirds of the statutory rate*.
The clauses further set a maximum number, called mechanical ceiling, limiting the amount of

mechanical royalties that are paid for the whole album. For new artists, this cap usually is ten

*1d. at 70-71.

40 Strand, supra note 12, at10.

1 U.S. COPYRIGHT OFFICE: MECHANICAL LICENSE ROYALTY RATES (2006),
http://www.copyright.gov/carp/m200a.html.

2 PASSMAN, supra note 14, at 214.

3 Brereton, supra note 30, at 190.
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times 75% of the statutory rate**. This affects the artist even more, when he the album also
contains non-controlled compositions, meaning songs, others have composed and hold the
rights of, as their composers are notwithstanding paid the full mechanical royalties®. If for
example, an artist sells an album with 10 songs, all of them around 3 minutes long, and his
contract provides only two thirds of the statutory rate per song and only ten times 75%
overall, he would receive 6.06 Cent per song instead of the statutory 9.1 Cent. If there were
for example 12 instead of 10 songs on the album, he would only receive 5.25 Cent per song.
If one of the songs was a cover version of a song by another artist, he would receive 4.93
Cent per song, since the full royalty, the other artist receives is taken from the overall

payment, the artist receives under the contract.

D. Assignment of rights / Exclusivity

The purpose of clauses as to the assignments of rights in a recording contract is, in general,
to provide the record company with exclusive, all-embracing exploitation rights on the artist’s

work, which are locally and temporally unlimited“®.

1. Copyright Ownership

A fundamental part of each recording contract is the global transfer of copyright ownership.
The artist has to transfer all the exclusive rights which are held by the owner of copyright
under the 1976 Copyright Act (17 U.S.C. 8106) to the record company. This is required by
the company in order to be entitled to reproduce the records to be sold. Many recording
contracts govern the ownership of copyright in a “work for hire clause”, in which the artist
agrees on delivering each master as work made for hire*’. Under § 201 (b) of the Copyright
Act, “in the case of a work made for hire, the employer or the person for whom the work was

prepared is considered the author (and)[...] owns all of the rights comprised in the

“1d.
*1d.
“ INGENDAAY, supra note 8, at 342.
47
Id.
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copyright.”*® This also implicates that artists lose the right to recapture their copyright thirty-
five years after contractual assignment, which they are otherwise granted by the 1979

t49

Copyright Act™. To fall under the work for hire provision, the record either has to be prepared
by an employee within the scope of his or her employment or has to be specially ordered or
commissioned for use in a contribution to a collective work, as a part of a motion picture or
other audiovisual work, as a translation, as a supplementary work, as a compilation, as an
instructional text, as a test, as answer material for a test, or as an atlas, the latter requiring a
written agreement signed by both parties, which defines the work as a work made for hire. A
work for hire clause would constitute such an agreement. It further includes the
acknowledgement of all circumstances required for the master to be classified as a work
made for hire, for example the preparation of the work within the scope of the company’s
engagement of the artist’'s personal services or the use of the master as a contribution to a
collective work®. The standards provided by primary authority and whether or not they are
fulfilled by the relationship between recording artists and labels, will be analyzed later in this
paper.

As these “work for hire” clauses are highly disputed, each contract with such a clause also
includes a so called “backup assignment”. This agreement states that in case that the
masters are not deemed to be work for hires and thereby the artist still is the author of the
work, the artist is compelled irrevocably to transfer the ownership of all copyrights in the
works governed by the contract as well as any renewal and extension rights®'.

With regards to the company’s use of masters apart from record sales, some contracts grant
the artist a right to control and approve the use of the transferred copyrights. The artists
consent can then be required among others for the use as a contribution to a compilation, or

the use in film, television or commercials®?

“17 U.S.C. §201 (b)

9 PASSMAN, supra note 14, at 292.
%0 Strand, supra note 12, at 3.

*! INGENDAAY, supra note 8, at 342.
52 PASSMAN, supra note 14, at 147.
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2. Personal rights

Apart from copyright ownership, most record deals include agreements permitting the
company to use material subject to artist’'s personal rights, such as name, likeness or
biographic material as well as the rights on pictures, which are required for promotion
purposes®®. The artist, however, is often granted a right to approve material, e.g.
photographs and biographical material, used by the company before its release. In case of
disapproval, the artist must notify the company within a short period of time, e.g. five days

after being informed. This period of time is also fixed in the contract®.

3. Exclusivity

Recording contracts generally provide the companies full exclusivity on the artist's work
within the term of the contract. Exclusivity implies personal exclusivity and exclusivity of
titles®. Agreements as to personal exclusivity restrain the artist from any commitment to a
third party that would interfere with his contractual duties. Most importantly, he is not allowed
to perform for any other person than for the company®. For some exceptions, however, the
artist may perform for a third person with the company’s permission. The two most common
exceptions are works related to motion picture or television soundtracks and so called
“sideperson performances™’. The willingness to such exceptions differs from company to
company and often requires special conditions as restrictions on the amount of appearances
and contribution to the work, the grant of “courtesy credits” to the company and a guarantee,
that the other work will not negatively influence the artist’s performance of the contract™.

Exclusivity of titles is granted by the artists by accepting re-recording restrictions. These

restrictions forbid the artist to perform or record any songs, he d