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*107 I. Introduction 
 
       Twenty-five years ago, Ithiel de Sola Pool, an MIT political science professor, wrote a book called, Technologies of 

Freedom. [FN1] In it, he explained how technology was causing the collapse of boundaries separating publishers, broadcasters, 

and common-carrier communications enterprises and that the melding of these traditionally separate categories would require 

rethinking law and policy. Today, technology is causing the collapse of boundaries separating movies, television, the Internet, 

and videogames--the traditionally separate categories of video entertainment. The melding of these traditionally separate cat-

egories requires rethinking the economics, business strategies, and legal frameworks that shape video entertainment. 
 
       While digital technology has decimated the traditional gatekeepers in the recorded music industry, [FN2] a different fate 

may await the established providers of video entertainment, even as it opens the gates to the marketplace for indie artists and 

producers, eroding the control of traditional gatekeepers. As with music, there is a flood of new creative content available to 

consumers--far more than they can sort through. As with music, much of it is garbage. Only quality content will survive and 

flourish, but how can a consumer find high-quality offerings? What defines quality? 
 
       The music industry myopically sought to defend old ways of doing things; the movie industry already is embracing the 

future. The established players in the music industry have viewed new technologies as a threat; indeed such an attitude toward 

technology is engrained in their DNA, given their predecessors' antipathy toward the first recording technologies, toward radio, 

toward television, toward CDs, toward the personal computer, and now toward Internet distribution. The established players in 

the video-entertainment industry, however, have been more open minded, and have a history of accommodating new tech-

nologies: “talkie” films, television, DVDs, and cross utilization of actors and programming between television and movies. 

Now they are embracing and exploiting the promise of the Internet, albeit with some trepidation. Capital requirements for 

making a good movie are at least two orders of magnitude greater than the *108 capital costs of making a good music album. 
 
       As with popular music, new technologies of video entertainment have opened the gates to the marketplace for independent 

(“indie”) artists and producers, eroding the control of traditional gatekeepers. Technologies once associated with television are 

now gradually dominating movie making, replacing film. Creative efforts once directed at movies, television, the Internet, or 

videogames alone are now spreading their targets to include several or all of the categories. Production activities that used to be 

defined by a medium or channel of distribution now easily cover several. 
 
       The article explores how technology will shape production, discovery, delivery, and consumption and how it will shift the 

relative economic opportunities for a variety of creators and intermediaries. It predicts a greater role for indie producers relative 

to established production companies, because technology has reduced the economic barriers to entry. The informal video 

distribution space typified by YouTube will converge with the more formal spaces typified by movie theatres, DVD distribu-

tion, television, with all distribution migrating to the Internet. 
 
       Just because they have access to the market, however, does not mean that indie moviemakers will succeed. They have to 

have good stories to tell, and they must tell them through effective use of the new technologies. 
 
       The combination of collapsing boundaries and reduced barriers to entry portend a more efficient and competitive industry, 

with a wider variety of choices for consumers. Large capital costs for productions, inherent in the full-motion video form, can 

be spread over more product lines. Immigration of artists and technologists from one industry category into others will shake up 

old ways of doing things and identify new possibilities, some of which will reduce capital requirements. 
 
       This article, building on the ideas developed in this author's tetrology of articles exploring the future of popular music, 

[FN3] and his recent experience as a playwright and producer, [FN4] works through the stages of creating video *109 enter-

tainment, describing traditional activities, highlighting technology changes important to each stage, identifying crossover 

trends, and analyzing the likely economic impact of embracing the new technologies.. The production chain for video enter-

tainment begins with creation: the writing of a screenplay or the crystallization of a concept for a video game. Then the creative 

ideas must be translated into video form through a design and production stage: casting, planning, direction, principal pho-



10 VASELJ 106 Page 3 
10 Va. Sports & Ent. L.J. 106 

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works. 

tography, and post-production. For video games, this stage encompasses animation and coding. Next comes marketing and 

distribution. Consumption of the finished product follows. Technology has reduced the cost of almost every activity in these 

stages of production. Rapidly expanding Internet bandwidth, available to almost every home and business and spreading to 

wireless networks, expanding low-cost mass storage, and constantly increasing processing power open up new opportunities 

for the creation, production, distribution, and consumption of video entertainment while, at the same time undercutting desired 

returns on invested capital. More important, technology has opened up access to new channels. Hollywood and network tele-

vision are not the only pathways to reach consumers with video entertainment. Now, creative expression can be communicated 

in video form through Internet sites such as YouTube, Vimeo, Hulu, Netflix, or Babelgum, downloaded directly from inde-

pendent production company websites, or embedded in a video game. Parts II through V of the article address each of these 

stages of the supply chain, identifying crossover trends, and analyzing the likely economic impact of embracing the new 

technologies. 
 
       Recognizing that one of the greatest challenges for an Internet-centered environment for creation and distribution is fil-

tering good quality work from all the noise, the article begins with well-understood, but often ignored, “rules” for good sto-

rytelling. [FN5] Video entertainment is, at its heart, about stories. 
 
       Creating a good story is the easiest part, however. Few economic or financial barriers stand in a screenwriter's way: anyone 

can write a screenplay using inexpensive or free word processing software. The elements of a good story have remained the 

same since Aristotle's time. Technology modestly reduces the cost of crafting a good story by facilitating collaboration through 

simple exchange of drafts through email and through crowd sourcing. 
 
        *110 Creativity and discipline separate the good from the bad, however-- not money or software or hardware gadgets. 
 
       Bridging the gap between storyteller and mass audience involves video production and distribution. Design and production 

cost less because of the move to all-digital technology for capture and editing and the availability of video simulation tech-

nologies to create backgrounds and special effects.  Marketing and distribution cost less and have a wider reach through social 

networking and other Internet-based “viral” promotion. Technology offers consumers a broader array of choices, now not only 

including movie theaters, broadcast and cable television, and DVD rentals, but also streaming and downloading through the 

Internet and wireless access on mobile devices. 
 
       The remainder of the article projects the video entertainment industry's new shape, in light of phenomena enabled by new 

technology and new business models to cover capital requirements and to provide an adequate rate of return. Part VI identifies 

serialization as one way to mitigate the capital costs of video production, as moviemakers build a fan base and a pool of po-

tential investors with an initial, relatively low cost pilot episode, building a revenue stream over time by offering future epi-

sodes. It recalls that serialization has a long pedigree in popular culture, used by Charles Dickens to bring his novels within the 

reach of mass audiences. Part VI explores these possibilities, also explaining that, as many low-budget producers shift to se-

rialization, the economic value of the creative effort is more in the characters than in the specific details of a single production. 

Accordingly, the copyright battleground will shift to protection of characters and basic story features, the foundation of serial 

episodes and sequels. When that occurs, the law will allocate freedom to build new video narratives on what has gone before 

between third parties, such as fan fiction writers, and the creators of the originals. 
 
       Part VII explains “crowd sourcing's” potential to draw in larger numbers of collaborators to the creative, production, 

distribution, marketing, and financing activities. As the scope of collaboration increases, the law of joint authorship becomes 

more important. Larger creative teams will put stress on default rules for apportioning ownership of intellectual property, and 

Part VII evaluates the legal possibilities. 
 
       Part VIII evaluates new ways to raise capital and to generate revenue streams, exploring how restrictions on “public of-

ferings” of “securities” may get in the way. As microfinance techniques for raising capital become more popular with 

moviemakers, securities law must adapt its protection for investors to the practical needs of those seeking capital. 
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        *111 The article predicts an environment in which established players build business models including the full set of 

distribution channels, one in which low-budget indie moviemakers [FN6] have more access to mass audiences and the prospect 

of earning a compensable return, mainly through serialization. It also predicts some shift in consumption to narrative video 

games, along with the possibility that unbundling of functions in videogame production may occur through open source 

software and crowd sourcing. 
 
       As mainstream video migrates to the Internet, indie producers benefit: it makes their work more respectable and increases 

the likelihood that a consumer historically interested only in entertainment from well-established sources will encounter in-

die-produced content and like it. 
 
       The resulting market structure will be one in which consumers of video entertainment have far broader choices than they do 

today regarding creative sources and channels of distribution and consumption. It will be one in which a much larger number of 

artists have access to the market--if they are sufficiently entrepreneurial to get started on small budgets and to build an audience 

through new channels and intermediaries. 
 
       Consumers will not stop going to the movies or watching TV, but more of them will shift their consumption to new 

channels, especially movies viewable on fixed or mobile Internet connections and to stories that can be experienced as vide-

ogames. Far fewer of them will buy or rent DVDs. 
 
       As consumers shift their consumption patterns, new opportunities will open up for new artists and producers who no longer 

need the embedded capital of established studios and networks linked to traditional channels of distribution and consumption. 
 
       For this vision to become reality, the Internet must continue to embrace the principles of “net neutrality,” reviewed in Part 

IX. 
 

II. Creation 
 
       Narrative-based video entertainment begins with a narrative. “[S]egments of the audience . . . [look] for stirring perfor-

mances, complex storytelling, important themes and big emotions.” [FN7] The quality of the narrative determines the likeli-

hood of success in the marketplace. Even when the starting point is an existing novel, stage-play, or movie, substantial creative 

effort in the form of *112 adaptation must take place. Effective adaptation requires attention to the same issues involved in 

creating a good story in the first place. 
 
       The platforms for adaptation and original authorship are expanding. Serious screen writers are experimenting with the 

videogame context for delivery of narrative. [FN8] Mafia II, for example, released by 2K Games in 2010, advertises its sto-

rytelling components. The story includes two hours of in-game cutscenes, based on a 700-page screenplay. [FN9]Steven 

Spielberg and other Hollywood figures have expressed enthusiasm for videogames as a narrative platform. [FN10] YouTube 

posters want to offer more professional videos. These new players are being drawn into submarkets for video entertainment. 
 
       Established movie production enterprises are well aware of the elements of effective narrative. Others, however, of in-

creasing importance on the supply side of video entertainment, are just learning how to create compelling narrative. They 

include people who create short videos for display on Internet sites like YouTube and Vimeo. They also include game de-

signers, as discussed more completely hereinafter. 
 
       Because the effectiveness of narrative in new forms of video is important, it is worth reviewing the elements of narrative 

storytelling and analyzing their presence in some popular examples. The point of this analysis is not to take a position in the 

large and contentious field of literary criticism. Many artists and critics abhor the “formulaic” fiction that results from appli-

cation of the elements presented in the following sections. For many, the very definition of art depends on the degree of de-

parture from the traditional formulas. But everyone who is taken seriously in the video-entertainment industry knows what the 

formulas are. Even those who abhor adherence to them use them as reference points. 
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       Cultural differences also exist with respect to application of the formulas. My colleague, Lori Andrews reports, “I . . . took 

Robert McKee's course and he *113 explained the difference between American and French films this way. ‘In a French film, 

the first shot is of clouds. The second shot is of clouds. The third shot is of clouds. In an American movie, the first shot is of 

clouds. The second shot is of a 747 flying through the clouds. The third shot is of the 747 blowing up.”’ [FN11] 
 
       Top-list book fiction follows the formula; movies that follow the formula get funded. The technological revolution will 

change many aspects of design and production, marketing and distribution, and consumption patterns, but it will not change 

consumer affection for formulaic stories. The new technologies remove the barriers for unknown artists to get into the main-

stream. Their most certain pathway [FN12] to mass audiences is to write from the formulas. 
 
       Whether one writes from the formulas or not, collaboration is an essential part of the creative process, seeking informal 

comments and conducting more formal workshops and readings of scripts, adapting screenplays as directors become involved, 

and, ideally making further changes suggested by cast members. Crowd sourcing, considered in § VII, offers possibilities for 

deepening collaboration at the creation stage. 
 
A. Narrative theory 
 
       A story is “a detailed, character-based narration of a character's struggles to overcome obstacles and reach an important 

goal.” [FN13] As one experienced and respected Hollywood producer and screenwriter says: 
 
       On occasion we read or see works of excellence, but for the most part we weary of . . . walking out of films soothing our 

disappointment with 'But it was beautifully photographed' . . . . Flawed and false storytelling is forced to substitute spectacle for 

substance, trickery for truth. Weak stories, desperate to hold audience attention, degenerate into multimillion-dollar raz-

zle-dazzle demo reels . . . . For writers who can tell a quality story, it's a seller's market--always has been, always will be. 

[FN14] 
 
       Literary critics have been trying to improve on what Aristotle had to say *114 about narrative 3,000 years ago, but have 

added little essential value. 
 
       Aristotle asserted that good stories must have the following characteristics: 
 

        -Unity of plot [FN15] 
       -Nothing incidental or not necessary [FN16] 
 
       -Episodes must be (a) probable and (b) necessary. [FN17] 
 
       -Surprise is necessary to stir emotions. [FN18] 
 
       -Elements must include 
 
       -Perepeteia, a change in direction 
 
       -Recognition, e.g. from affection to enmity 
 
       -Pathos: destruction or pain. [FN19] Good narrative must arouse fear or pity. [FN20] Pathos must involve people closely 

connected to either other but not to strangers or enemies. 
 
       Characters must be: 
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        -Morally good 

       -Suitable 
 
       -Life-like 
 
       -Consistent, in that their behavior reflects their traits. [FN21] 
 
       -There must be a complication in each character's pursuit of his goals. [FN22] 
 
       Twenty-first century writers and their teachers know that Aristotle was right about characters. The audience must be able to 

relate to the characters. That may involve identifying with them, loving them, hating them, or caring about what happens to 

them. 
 
       Incorporating these principles into a story suggests the following “Scribean” [FN23]structure--the “story arc”: 
 

        *115 -Exposition to introduce the character and the environment 
       -Identification of the character's goal or objective 
 
       -Identification of an obstacle that the character must overcome to achieve the goal 
 
       -One or more complications or obstacles 
 
       -A crisis 
 
       -Resolution (“denouement”) 
 
       There are often multiple stories in a single narrative. Each has its own story arc. 
 
       Exposition introduces the audience to the plot and the characters. Conflict must appear in the exposition and/or in the rising 

action and may be between one character and another, between a character and himself, or between a character and society or 

destiny. The rising action builds suspense leading to the climax. The climax is the point of highest tension, triggering the action 

in which a solution is found or doom approaches. The falling action after the climax in a tragedy shows the effects of the ca-

tastrophe. The denouement is the resolution of the story. It provides release for the audience. It follows the climax and the 

falling action and precedes the ending. In stories with a surprise ending, there may be no denouement. 
 
       Lee Roddy offers the following template for teachers teaching creative writing to primary school students: 
 

        The first “O”: OBJECTIVE. The beginning introduces five necessary elements: (1) a changed Situation, (2) an 

affected and motivated main Character, (3) his Problem, (4) the Objective of solving the problem, and (5) a Decision to 

go for the tangible Objective, which ends the first part of the story. 
        *116 The second “O”: OBSTACLES. The middle of a story begins with the character taking the first action toward 

achieving the objective and promptly running into obstacles. The middle continues through the character's various ef-

forts to overcome the obstacles until there is a crisis where it seems the character faces disaster and cannot possibly reach 

the objective. The middle part of a story ends on this high crisis. 
        The third “O”: OUTCOME. The ending part of a story starts with the character making a final desperate effort to 

overcome this ultimate obstacle to snatch victory from defeat, and to reach the objective. [FN24] 
       Roddy's first “O” corresponds to the exposition. His second “O” comprises the rising action and the climax. His third “O” 

comprises the falling action and the denouement. 
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TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE 

       Figure 1 
 
        *117 Figure 1 illustrates the formula. The vertical Y axis represents the probability that the protagonist will achieve his 

goal. The horizontal X axis indicates minutes elapsed since the beginning of the movie. After the exposition, the rising action 

comprises three instances in which success appears likely, only to be undercut by an obstacle--perhaps the same obstacle, more 

often by a series of different obstacles. Then comes the crisis or climax, during most of which success appears nearly impos-

sible, only to become nearly certain because of some trait of the character. The dénouement wraps things up, diminishing the 

success. 
 
       These prescriptions for effective narrative are templates for good storytelling, not detailed blueprints for creation. Writing 

good narrative is art, not engineering. Each subplot and character has its own arc of exposition, complication, climax, and 

denouement. In effective narrative, these are intertwined and unfold at their own pace. In every case, characters must have goals 

and objectives that consumers can relate to, positively or negatively. They must confront obstacles that they must overcome if 

they are to realize their goals. The outcome must be in doubt--there must be suspense. Consumers must progressively be pulled 

into the story and the characters' lives as suspense builds. Some kind of resolution must occur or be promised in future episodes. 
 
       Suspending resolution is, of course, the key to serialization or, more mundanely, the end of the chapter in a novel, a scene 

in a play, or a movie. Each episode in a serial and each of these transition points in longer works must leave enough matters 

unresolved that the audience cares about to induce them to watch the next episode, read the next chapter of a novel, or stay for 

the next act of a play (good manners keep theater goers in their seats for the next scene in an act). 
 
       Considerable opposition and disdain exists, of course, with respect to “formulaic fiction.” [FN25] Some of the most highly 

respected novels, movies, and plays do not honor the structure for storytelling sketched in this section. It also may be that the 

popularity of story-free YouTube videos proves that a robust segment of the public does not want traditional narrative structure. 

But most video entertainment does follow traditional prescriptions for effective storytelling, as do most best-selling novels. 

Consumers are comfortable when *118 they know what to expect. [FN26] 
 
       It is analogous to the relationship between popular music--rock, folk, country--and highbrow Twentieth Century Music. 

Tonal harmony and Bach's concepts of counterpoint are not superior to Schoenberg's or Stravinski's, but tonal harmony is more 

popular. 
 
       The thesis of this article is simply that indie moviemakers can expect to attract a broader audience for their work if they 

follow well-understood and well-recognized principles of story construction. Segments of video entertainment, such as most of 

YouTube and most videogames, that have not yet discovered narrative structure, will gain mainstream audiences as they em-

brace it. 
 
B. Hypothetical application 
 
       Imagine a narrative about a horserace. Exposition is necessary so that consumers know that it is a horserace, and become 

interested in a particular horse and its jockey. The goal may be obvious--to win the race--but it may also be unconventional and 

therefore more interesting--perhaps to avoid injury to the horse even though winning the race must be sacrificed in the process. 

Skipping directly from the exposition to the end would be unsatisfying; obstacles to achievement of the goal must appear: a 

strong challenge from another horse and jockey; impending injury to the horse. The challenge must increase in intensity and the 

protagonist must struggle to overcome it in multiple ways. This is the rising action. The climax occurs when the protagonist and 

the challenger are neck-and-neck approaching the finish line, or when the protagonist horse is obviously lame and its jockey 

must decide whether to abandon the race or to use the whip in the hope of winning despite the lameness. The falling action 

relates what happens after the climax is past--crowds and boyfriends cheering victory or showing disappointment at a loss. The 

denouement portrays the wreath of victory bestowed on the winning horse and jockey, or the lame horse nuzzling its jockey to 
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express appreciation and love for his choice in sparing the horse further injury. 
 
       The horserace narrative might have subplots, of course, say a budding romance involving the jockey--or the horse--or an 

evildoer who causes the injury to the horse. The suspense of the rising action for these subplots and their climaxes might co-

incide with the rising action and climax for the major plot, or *119 they might diverge. Conventionally, however, the de-

nouement must resolve every plot line that has been put in motion. 
 
C. Application in a well-known work: Bambi 
 
       Analysis of Walt Disney's animated movie Bambi, an audiovisual work with a story that ends happily, reveals the se-

quential elements of narrative. 
 
       In Bambi, the first forty-two minutes provide exposition. Bambi and his mother are introduced and his dependency on her 

shows in a variety of settings. The playfulness of Bambi with his animal friends, each of whom has a distinct personality, is 

highlighted. The dominant stag, “the Great Prince,” is introduced, along with Bambi's awe of him--“He stopped and looked at 

me,” Bambi says to his mother. [FN27] All of the characters are interesting appealing, and life-like caricatures of stereotypical 

species: owls, rabbits, birds, ducks, and frogs. 
 
       Play in the woods and meadow is interspersed toward the end of this section with warnings of danger by Bambi's mother, 

reinforced by two instances of Bambi and the Mother not being able to find each other. Tension builds as gunfire is heard and 

all the animals flee. [FN28] The Great Prince appears while Bambi is looking for his mother and says, “Your mother can't be 

with you anymore; come, my son.” [FN29] This part of the exposition identifies Bambi's objective and his major obstacle: to 

live a happy life without his mother. 
 
       The rising action begins as Spring comes again. [FN30] A teenage Bambi appears [FN31] (now with a set of antlers), 

comes across the owl, and reunites with somewhat older Thumper (the rabbit) and Flower (the skunk). They introduce him to 

the idea of romance. 
 
       Bambi encounters Faline, the doe that he met during his childhood. [FN32] Bambi is at first shy, but then, he and Faline 

draw closer. Another young stag appears on the scene. [FN33] Bambi and the other young stag engage in a clumsy fight. 

[FN34] Bambi prevails and wins the girl. [FN35] Bambi and Faline romp around together. She kisses him. 
 
        *120 They sleep together in their den in the winter or fall. Something wakes Bambi and he investigates, finding a human 

campfire. Background music suggests danger. The Great Prince appears and says, “It is man; we must go deep into the forest.” 

[FN36] 
 
       Faline wakes up and misses Bambi. [FN37] She goes looking for him. Bambi returns and can't find Faline. Birds panic, fly, 

and get shot. All the other animals run, narrowly escaping gunshots. [FN38] 
 
       The rising action leads quickly to a prolonged climax. Hunting dogs see Faline and start chasing her. [FN39] She is cor-

nered by the dogs and repeatedly calls for Bambi. Bambi arrives, attacks the dogs with hooves and antlers, and cries for Faline 

to run. The dogs pursue, but fall back in a rockslide. 
 
       Bambi is shot. [FN40] 
 
       The campfire starts a forest fire, and all the animals flee the fire [FN41] The Great Prince approaches Bambi and says, “Get 

up! You must get up!” Bambi gets up, just ahead of the fire. [FN42] Bambi and the Great Prince try to escape, but the fire blocks 

their way multiple times; burning trees fall, narrowly missing them. 
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       They jump down a waterfall to escape the biggest burning tree. [FN43] We do not know what happens to them. While the 

animals nurse their wounded, Faline looks for Bambi. 
 
       The falling action shows Bambi and the Great Prince swimming up to where Faline is standing, and Bambi is reunited with 

Faline [FN44] 
 
       Sunlight emerges in the forest. Thumper wakes up the owl. “It's happened,” the other animals say to each other and to the 

owl. The animals rush together to some destination--presumably to where “it happened.” [FN45] 
 
       Faline has two fawns. [FN46] 
 
       In the denouement, Bambi and the Great Prince look down from the top of a cliff; the Great Prince leaves Bambi to survey 

his entire domain with pride. [FN47] 
 
*121 D. Story length 
 
       This article argues that serialization will enlarge opportunities for indie moviemakers. That invites consideration of two 

characteristics of a serial work: the minimum length of an episode and the opportunity to spread a story arc over many episodes. 

Some minimum length must exist for an effective story. One can summarize a story in thirty to sixty seconds, but it is difficult 

to get a listener emotionally engaged with no more than that. 
 
       The typical movie is ninety minutes long. The typical television show is forty to forty-five minutes long (the remainder of 

the programming hour is devoted to advertising). The typical stage play, including musical plays, is about two hours. Novels do 

not have a typical length, although one shorter than about one hundred pages would approach the boundary between the novel 

and short-story categories. A short story might be fifteen to twenty pages long, but it is hard to imagine a good one that is only 

a page or two long. 
 
       YouTube has popularized much shorter do-it-yourself videos, which are limited to a maximum of ten minutes, recently 

increased to fifteen minutes. If, as this article predicts, indie movie makers shift their attention to distribution channels like 

YouTube, and as videos posted on YouTube and its competitors more often take on narrative form, the question arises whether 

there is some minimum length for telling a story. In serial works, each episode must be a complete story, encompassed within a 

larger story that spans many episodes. 
 
       Aristotle had this to say about length: 
 

        Though a very small creature could not be beautiful, since our view loses all distinctness when it comes near to 

taking no perceptible time, an enormously ample one could not be beautiful either, since our view of it is not simulta-

neous, so that we lose the sense of its unity and wholeness as we look it over; imagine, for instance, an animal a thousand 

miles long.  . . . Similarly, a plot must have extension, but no more than can be easily remembered . . . . [T]o give a rough 

specification, sufficient amplitude to allow a probably or necessary succession of particular actions to produce a change 

from bad to good or from good to bad fortune. [FN48] 
       If one accepts the “rules” for effective narrative, a video must be long enough to perform the exposition, rising action, 

climax, falling action, and denouement functions, including the establishment of believable goals and *122 obstacles. One 

surely could not do this in one word. An exceptional writer of, say, Hemmingway's quality, might be able to cover all the 

elements in one sentence, but even a slow and carefully reading consumer would not have enough information to get emo-

tionally involved. Serialization can reduce the minimum-length constraints somewhat--however they might be quantified--by 

reserving different functions for different episodes. The first episode or two might be devoted entirely to exposition, for ex-

ample, establishing the principal characters and their goals, with a hint of obstacles to be faced in future episodes. Subsequent 

episodes would be used to develop rising action and climax for major parts of each story line. The first episode, however, must 

be sufficiently engaging to induce consumers to anticipate future episodes eagerly and to tell their friends to watch as well. 
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       Section VI quotes Charles Dickens on how serials must be constructed with serialization in mind; it does not work simply 

to chop up a longer work into pieces. 
 
       Experience with serialization of printed fiction teaches that the minimum length for an episode is on the order of ten printed 

pages. [FN49] Experience with soap operas suggests that fifteen to twenty minutes is the minimum length for a television 

episode (the amount of story content available in a 30-minute program timeslot). [FN50] The traditional screenwriter's rule of 

thumb that one page of script translates into one minute of movie suggests that these two figures are consistent with each other: 

a printed page contains on the order of 500 words, and a double-spaced page of script contains about 250 words. 
 
       In the late 1940s, television advertisers began to embrace recorded rather than live programming, and as they did so, they 

developed a new production model to avoid the costs of major-studio movie production, which they viewed as prohibitive. 

[FN51] Early empirical research by Proctor and Gamble showed that consumers preferred 30-minute films rather than the 

13-minute films initially *123 offered. The longer films held audience attention better. [FN52] 
 
       Construction of a narrative for a short film contrasted with a feature-length film is roughly equivalent to writing a short 

story contrasted with writing a novel. There is simply less space for all the elements of the narrative in the former, compared 

with the latter--roughly ten pages for a ten minute YouTube video, compared with roughly ninety pages for a feature-length 

film. 
 
       But if shorts are stitched together as serials, the constraint is relaxed: writing for a 10-minute YouTube video resembles 

writing one chapter of a novel. Such short narratives, however, must be constructed to accentuate the suspense at end of each 

episode, so that viewers are eager for more. A viewer is less likely to come back for the next episode in a serial than to flip the 

page and continue into the next chapter of a paper novel. 
 
       This suggests a construction in which exposition focuses on an efficient reminder for the consumer of what happened in 

preceding episodes, with most of the space devoted to rising action and concluding with a partial climax, leading consumers to 

anticipate denouement in future episodes. Denouement, however, must not occur until the final episode. Instead, each subse-

quent episode must present further complications to allow the rising action to continue. 
 
       Serialization permits elongation of the time available for story development. Instead of the complete story having to be 

fitted into a 40-minute television program or a ninety minute feature film, the story can span multiple episodes spanning an 

entire season or, in the case of soap operas, decades. 
 
       Serialization accommodates Aristotle's observations about too-small and too-long. A single episode, whether ten minutes 

or forty-five minutes in length, provides sufficient detail to be interesting. The complete series does not require the audience to 

remember the details of any episode but only the basics of characters, their goals, and their main obstacles. 
 

III. Design and production 
 
       Once a narrative exists, it must be portrayed in audio-visual form for consumers. This involves capturing the performances 

of human actors on a video medium or drawing characters to appear in video animation and editing the resulting video into a 

seamless representation of the story. Rarely does the production proceed sequentially through the narrative; usually scenes and 

parts thereof are recorded out of sequence and stitched together at a later stage called “post production” in the movie industry. 

That is a major difference between live *124 theater and video entertainment. 
 
       Design and production are central to all forms of video entertainment. While video games include much more than sound 

and moving pictures embedded in computer code, they are nevertheless based in large part on live or animated action created in 

the same way that movies or television programs are created. Accordingly, the design and production stage of moviemaking 

applies to videogames as well as other forms of video entertainment. The same factors of production, budget elements, and 
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terminology developed for filmmaking apply to movies aimed at theater exhibition, movies aimed at DVD distribution, movies 

intended for distribution through the Internet, and movie elements intended for videogames. 
 
       Production and how the elements of production technologies are deployed and managed largely determine the cost of a 

movie of whatever length, distributed through whatever channels. 
 
A. Movies 
 
       Three phases occur in making a movie: pre-production, principal photography, and post-production. During the 

pre-production stage, the script is edited and structured so that an efficient shooting schedule, logistics, and budget can be 

developed. If a scene in the script, for example, calls for a building to be blown up, the producer must decide where and how 

this will occur. If it calls for the characters to interact in the interior of a passenger train, the set for that scene must be designed. 

It may be the interior of an actual railroad car, in which case the car must be purchased or rented and located in a place suitable 

for shooting the video. If it is to be simulated, it must be built somewhere. If multiple scenes throughout the movie occur in the 

train, efficiency dictates that shooting for all these scenes be scheduled at the same time, while the actors, cinematographers, 

lighting and sound personnel and others members of the production crew are proximate to the railroad car set. Transportation 

to, lodging, and meals at the location must be planned so as to minimize costs. 
 
       During actual production--usually called “principal photography”--the actors' performances are captured on a video me-

dium in carefully designed lighting conditions, with sound being recorded faithfully. The director experiments with different 

camera angles and distances and with different lighting effects, and guides the cast to give their best performances. Depending 

on the complexity of a particular scene, a minute of finished video requires an hour or more of principal photography. Much 

that occurs on the set and is captured on video ultimately is rejected for the final video and ends up “on the *125 cutting room 

floor.” 
 
       During the post-production stage, the director works closely with an editor to assemble the video of the scenes into the 

sequence in which they will appear in the final product, selecting among various alternatives captured during principal pho-

tography to achieve the most evocative result, and making crucial artistic choices so that transitions are not distracting. Effec-

tive editing requires that principal photography be planned and executed to provide the requisite range of choices in the 

post-production stage. 
 
       The costs associated with filming, such as talent, directors, and cinematography, are called “above-the-line costs” while 

costs associated with processing and finalizing the movie (“post-production”) are called “below-the-line costs.” 
 
       Making movies, like making recorded music, requires collaboration among multiple actors, each with a specialized skill, 

but the collaboration in moviemaking is far more complex than in music making. Moviemaking requires a certain number of 

factors in order to make a satisfactory film. These include the director, talent, producer, casting director, location designers and 

scouts, cinematographer, chief electrician, sound expert, editors, and computer generated imagery (“CGI”) operators, among 

others. Artists are required for both movies and music, but few playwrights and screenwriters act in their own plays and movies, 

while many singer/songwriters do. The director and producer functions are usually separated in development of a movie, while 

they are usually combined in music making. There is no need for cinematographers or lighting personnel in making a music 

album. Both mediums require skilled editing, called “mixing and mastering” in music, but the process of editing a video is 

much more elaborate than mixing and mastering an audio recording because the video images, as well as the audio, must be 

edited. Casts for movies are likely to be larger than the number of musicians/performers on an album, and so the casting process 

exists as a distinct function in video entertainment. 
 
       The larger number of functions in moviemaking means more people involved, which ratchets up the development cost and 

also requires a higher level of managerial skill to coordinate everything. Crowd sourcing, considered in § 0, offers new pos-

sibilities for organizing collaboration at the design and production stage. 
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       1. Budgets 
 
       The relative quantities of factor inputs required at the various stages of design and production can best be understood by 

considering budgets for movies *126 of various levels of sophistication. 
 
       The following chart compares revenue with production cost for major movies in each of the decades from 1930 to 2010. 
 
       Movie 
  
 

      Revenues (in 2005 

dollars) 
  
 

      Production cost (in 

2005 dollars) 
  
 

      Duration of princi-

pal photography 
  
 

 

      Gone With the 

Wind (1930s) 
  
 

      $1.4 billion 
  
 

      $58.5 
  
 

      140 days 
  
 

 

      Bambi (1940s) 
  
 

      $384 million 
  
 

      $20.9 
  
 

      5.2 years 
  
 

 

      High Noon (1950s) 
  
 

      $100.9 million 
  
 

      $5.5 million 
  
 

      28 days 
  
 

 

      Lawrence of Arabia 

(1960s) 
  
 

      $290.2 million 
  
 

      $97 million 
  
 

      125 days 
  
 

 

      M*A*S*H (1970s) 
  
 

      $328.6 
  
 

      $14.6 
  
 

      42 days 
  
 

 

      E.T. (1980s) 
  
 

      $889.4 
  
 

      $24.6 
  
 

      61 days 
  
 

 

      Home Alone 

(1990s) 
  
 

      $434 
  
 

      $26,9 
  
 

      66 days 
  
 

 

      The Perfect Storm 

(2000s) 
  
 

      $217.2 
  
 

      $158.8 
  
 

      100 days 
  
 

 

 
      The budget for the big-budget studio movie Terminator 3:Rise of the Machines, released in 2003, included the following: 
 
       -Above the line (story and rights, producer, director, actors): $74.8 million 
 
       -Production: $61 million 
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       -Post-production: $27.7 million 
 
       In 2000 the average production cost was $54.8 million, with another $27.3 *127 million for prints and ads. In 2006 the 

average production cost was $65.8 million, with another $34.5 million for prints and ads. [FN53] The average production cost 

for all films released in 2005 was $60 million. [FN54] 
 
       Indie movies are made for far less than this. The breakpoints for the SAG contracts, considered in § III(A)(1)(0, are il-

lustrative: $50,000, $200,000, and $2.5 million. Many, especially short works (including serial episodes), are made for much 

less. 
 
       Deke Simon's 2010 book [FN55] contains detailed sample budgets for video productions of different types and levels of 

professionalism. While the specific values for any actual project would be different, the sample budgets are representative in a 

general way. [FN56] His budget for a digital feature totals approximately $225,000, [FN57] compared with his budget for a 

feature shot on film which totals just over $5 million. [FN58] His budget for a digital “no-budget feature” totals just under 

$50,000. [FN59] The no-budget calculations assume no payments to cast or to most of the production team. [FN60] A “Student 

Film” budget totals $12,000 for a 10-minute dramatic video shot on 16mm film and converted to digital. [FN61] Movies can be 

made for less, of course. Chicago moviemaker Eric Richter and his collaborator Anthony Sumner made Jitters [FN62] for about 

$1,000. The 12.5-minute horror movie did well on the festival circuit, being screened at nine festivals. It was shot in two weeks, 

with a Sony PD150 camera in a garage. [FN63] No one got paid. 
 
       Simply reducing the running time of a digital feature to ten minutes produces *128 modest savings--a total of 

$110,000--compared with Simon's $225,000 for a feature. [FN64] To get total costs down to the student-film level requires that 

everyone work for free, and that most equipment and location expenses be avoided as well. 
 
       If one assumes one hour of photography for each minute of finished video, the shooting time for a 90-minute feature movie 

is slightly in excess of two 6-day weeks. Simon assumes fifteen shooting days for a digital feature. [FN65] Assuming one week 

for rehearsal, and the lowest SAG figure for actor salaries, $100 per day, the direct labor cost for cast would be $2000 per cast 

member, or $30,000 for a cast of fifteen. This compares with Simon's cast-cost figure of $15,000. [FN66] Most of the difference 

is attributable to Simon's use of a smaller cast, a $75/day rate instead of $100, and reduced shooting days for supporting cast 

members. 
 
       For a typical indie movie, production expenses account for 80% of the budget, postproduction for 15%, distribution and 

marketing for 15%, and preproduction for 10%. [FN67] 
 
       2. Labor costs 
 
       Labor costs dominate moviemaking budgets. Labor markets in the established part of the industry are heavily unionized. 

The Screen Actors Guild (“SAG”) represents film actors. The American Federation of Film, Television, and Recording Artists 

(“AFTRA”) represents television actors. The International Alliance of Theatrical Stage Employees, Moving Picture Techni-

cians, Artists and Allied Crafts (‘IATSE‘) represents production crafts, including cinematographers, editors, sound, animation, 

and electrical specialists. The International Brotherhood of Electrical Workers (‘IBEW‘) represents electrical personnel in-

cluding lighting professionals. The National Association of Broadcast Employees and Technicians (‘NABET‘), a component of 

the Communications Workers of America (‘CWA‘), represents broadcast personnel. 
 
       These trade unions typically require production companies contracting with them to use a certain number of their members 

in the crafts they represent and prohibit members from working on productions that do not have union contracts. 
 
        *129 These craft unions set a floor for compensation. The Screen Actors Guild sets minimum rates for its members. These 

rates depend on the length of time and demands of the job and are called “scale.” The lowest wage employers can pay an actor 

is the scale rate, but they are allowed to pay an actor a higher rate. The scale rate is quite low compared to wage rates for stars. 
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       Some of the unions accommodate low-budget moviemaking ventures in order to provide space for the more modest tiers of 

the industry and to allow their members access to work in those tiers. For example, SAG has a special outreach program for 

indie moviemakers. [FN68] The “Low Budget Agreement” is available for budgets up to $2.5 million and provides for day rates 

of $504 and weekly rates of $1752. [FN69] The “Modified Low Budget Agreement” is available for production budgets up to 

$625,000 and provides for day rates of $268 and weekly rates of $933. [FN70] A separate “Ultra-Low Budget Agreement” is 

available for feature-length productions with total budgets of less than $200,000. It provides for a day rate of $100 and use of 

union and non-union performers. [FN71] The SAG “Short Film Agreement” is available for productions with budgets less than 

$50,000, intended to result in videos of thirty-five minutes or less. It allows deferral of salaries and use of both union and 

non-union performers. [FN72] 
 
       Under the short-film agreement, salary deferrals for short-films remain in effect while the work is shown at festivals or 

competitions or to raise money, but actors must receive their deferred compensation at a rate of at least $100 per day before the 

work may be shown to paying audiences. [FN73] If the length of the work, the budget, or the shooting schedule exceeds the 

limits for the Short-Film Agreement, actors must be paid at the rates specified in the Ultra-Low Budget Agreement. [FN74] The 

daily rate accrues for each eight hour day or part thereof. [FN75] Overtime is due (but deferrable) for hours worked over eight 

at a time-and-a-half rate, and double time for hours worked in excess of twelve. [FN76] Producers must pay *130 for travel 

time, travel expenses, and overnight lodging for work at locations requiring that a performer be away from his or her principal 

residence overnight. [FN77] 
 
       The terms of the Ultra-Low Budget Agreement are roughly similar, except that salary payments to performers may not be 

deferred. [FN78] 
 
       Despite such union flexibility, most low-budget moviemaking uses non-union labor, and it is impracticable for the unions 

to do much to prevent this. 
 
       3. Impact of new technologies 
 
       Advances in technology will continue to drive down the cost of certain aspects of the moviemaking process while tech-

nological advances will affect others less. Technology will not reduce the cost of actors, directors, producers, and others whose 

talents cannot be replaced by technology. The hourly rate for directors and cinematographers will not decline just because 

cameras are cheaper. [FN79] The same rule goes for actors. Technology has, however, dramatically reduced the amounts of 

other costs, such as video and audio equipment, CGI, sound synchronization, and editing and processing. 
 
       While the prices for human factors of production are unlikely to change much with improvements in technology, the total 

cost for these factors is dropping as new technologies reduce quantities of required inputs. The new processes usually take less 

time and manpower than the old methods of completing a task. 
 
       As new technologies for moviemaking proliferate and as greater market penetration occurs, prices fall both for the new 

technologies and for those they replace. Falling prices for new technologies result from the familiar “learning curve” in man-

ufacturing and production: more units sold mean a broader base on which to amortize development and startup costs. As 

moviemakers replace old technologies with new, equipment embodying old technologies floods the market for used equipment, 

depressing prices in that market at well. 
 
       a. Workflow *131 The workflow of moviemaking has been changed dramatically by improvements in digital technology, 

resulting in decreased costs of production. Digital technologies changed post-production--mainly the editing process--first, but 

now are changing production--principal photography--as well. The changes involve moving away from film to digital re-

cording for some or all of the processes. 
 
       Four types of production streams coexist in the movie industry. The oldest uses film to capture scenes, subjects the film to 
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editing, and releases a film print to exhibitors. The most commonly used stream captures scenes on film, converts the film to 

digital representations for editing, and converts the digitally edited version back to film for exhibition. A third involves 

shooting on film, converting to digital representations for editing, and sends digital recordings to exhibitors for display. The 

future involves an all-digital process: digital capture, digital editing, and digital exhibition. 
 
       Figure 2 
 

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE 
       Figure 2 illustrates the simplification in workflow achieved by moving to all-digital technology. Film, except possibly for 

capture, is not involved in TV programming, DVDs, or videogames. 
 
       b) Principal photography 
 
       In traditional filmmaking, scenes were captured on film. The director and cinematographer could not see the results until 

the film was processed and made available for viewing in “dailies.” In the meantime, they had to guess what they had captured 

on film. They covered themselves by taking additional shots, and *132 often had to go back the next day and reshoot a scene 

when they were dissatisfied by the dailies. 
 
       By the 1990s, digital video technology had reduced some of the inefficiencies. A hybrid process known as “video assist” 

allowed a scene to be shot concurrently by both film and lower quality digital cameras. The film and digital cameras were 

mounted so that they capture essentially the same image. 
 
       Available video assist technologies, however, reflect framing accurately but not lighting. The film itself, normally shot at 

24 fps, was developed and then sent to the telecine, which converted the film to a 30 fps digital video medium and synchronized 

the audio track to the faster running video. [FN80] The 30 fps recordings from the telecine comprised the “dailies” and reflected 

what had been captured on film. The editors began working with the video-assist digital scenes and then made final decisions 

about reshooting when the telecined copy arrived. 
 
       The savings came from knowing immediately if a scene needed to be re-shot. If so, the scene could be re-shot before the 

telecined copy arrives. 
 
       Dispensing with film altogether means that scenes are shot and captured onto a digital system instead of film. This 

all-digital workflow allows the telecine process to be eliminated completely, thereby reducing costs significantly. The director 

of the film knows if a scene needs to be re-shot much sooner than in the traditional workflow system. 
 
       All-digital workflow, as distinct from hybrid film/digital workflow, is only now beginning to be embraced by high-quality 

moviemakers because, until the beginning of the 21st century, video camera and supporting technologies produced inferior 

results to film technologies. By the end of the first decade of the 21st century, that had changed. Now, digital capture tech-

nologies produce results as good as or better than film technologies. 
 
       Video cameras, whether film or digital, take a series of still photographs at a rate determined by the frame-rate for the 

resulting movie.  Thomas Edison is credited with discovering that a series of still images displayed at a sufficiently high frame 

rate produce the illusion of smooth motion. The typical frame rate is 24 frames/second for movies and 30 frames/second for 

U.S. television.  Cameras *133 use a lens to focus the light from the image being captured onto the focal plan of a sensor. In a 

film camera, the sensor is film. In a digital camera the sensor is a light-sensitive semiconductor. In a film camera, a shutter 

opens to expose the film to each frame. When the shutter closes, the camera advances the film to the next frame. Color film has 

three separate layers of emulsion with silver halide crystals. A filter overlaid on each layer filters out the colors not intended for 

that layer. The film from a film camera must be developed, through chemical processes used in all forms of film photography. 
 
       Digital cameras, like film cameras, use shutters to capture still images at the frame rate. Digital cameras may have only one 
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light-sensitive semiconductor, [FN81] typical for amateur videocams, or three semiconductors, more usual for professional 

cameras. When only one sensor exists, pixels in the sensor are arranged so that adjacent pixels are sensitive only to one of the 

primary colors. In multi-sensor camera, a prism separates the light in the image focused by the lens, sending each color to the 

appropriate sensor. 
 
       Digital cameras contain electronic processing circuitry to capture and amplify the signals received from the semiconduc-

tors and transmit them, usually through one or more cables, to a recording device which may be integrated into the camera as in 

videocams or separate, as in studio cameras. 
 
       The RED One video camera [FN82] marks a new generation of professional video cameras, with a resolution better than 

35mm film and a dynamic range close to film cameras. It has a single CMOS sensor. Interchangeable lenses for film cameras 

can be used with the REDbody. Total package price is on the order of $25,000. [FN83] The movies Beyond a Reasonable 

Doubt, Leaves of Grass, Steve Soderberg's Che, and Crossing the Line were shot with RED cameras. [FN84] The RED camera 

can capture three hours of video, compared with a typical ten minutes for film cameras. 
 
       Digital recording is considerably cheaper than film recording. Panavision, with one of the most respected names in motion 

picture equipment, produces and rents cameras that use traditional film and cameras that record digital 1920 X *134 1080 (HD) 

resolution motion onto digital media. [FN85] Panavision's current traditional film camera is called the Millennium series and 

costs $3100 a week to rent. This camera uses traditional Panavision 400-foot or 1000-foot film magazines. The 1000-foot 

magazine costs about $600 per magazine, weighs about twelve pounds and only records eleven minutes of action at 24 fps. 

[FN86] The 400-foot version costs $350 per magazine. [FN87] The smaller magazine is used when the camera operator cannot 

mount the camera on a tripod and must carry it. It is lighter and allows the camera to be more manageable; it can only record 

four minutes of action at 24 fps, however. [FN88] Not only do traditional film magazines weigh much more than their re-

spective digital counterparts, but the magazines are much bigger as well. This can become an issue when space on the set is 

limited: traditional film cameras cannot fit every place that a digital camera can. [FN89] 
 
       Panavision's newest digital motion picture camera is called the Genesis series. It was released in 2003 and has already been 

used in a number of big budget films. [FN90] The Genesis camera costs $6000 per week to rent, records in full 1080p resolution 

[FN91] (the most prevalent high-definition format with a resolution of *135 1920 x 1080 without interlacing), and offers two 

options for digital recording. [FN92] The first recording option is the Panavision SSR-1 Movie Recorder. [FN93] This device 

uses solid state flash memory in a compact package, allowing the camera to be jarred without worry of lost images. This device 

costs $600 per week to rent and can record an uninterrupted forty-three minutes of action at 24 fps. [FN94] No film cartridges 

are needed for this device. All that is required is that the device's contents be transferred onto a digital storage device. The 

second is the Sony HDCAM-SR. This uses a cartridge of magnetic tape that records images digitally. [FN95] This device costs 

an additional $1575 per week to rent. Each of its tapes, however, can record fifty minutes of uninterrupted action at 24 fps and 

each additional tape is only $80. In stark contrast to traditional film magazines, a digital tape may be overwritten and reused 

rather than permanently bearing the image of the shot scene. 
 
       The digital camera has much lower variable costs than the traditional camera that compensate for the higher fixed costs. 

Suppose a movie crew records two and a half hours of action per day for five days a week. This means that twelve and a half 

hours of raw images are produced per week. A traditional film camera would use 68 magazines of film, at a cost of $40,800. 

The camera itself costs $3100 per week to rent. This means that the traditional film camera cost $58.50 per minute of unedited 

video. Using the same assumptions, a digital camera with the Sony tape device would cost $1200 for tapes, and $7575 in 

weekly equipment rental costs. The total cost per minute is $11.70. Using the flash media device, the cost is only $8.80 per 

minute. 
 
       Digital media are worth the additional fixed costs for reasons other than reduced material costs: improved stability, port-

ability, and ease of use. Digital media can be looked at immediately, whereas film needs to be processed. This means a director 

can review his work on the set immediately and make changes on the fly, instead of having to check the film after it has been 

processed and after the set is closed. Shooting digitally avoids the costs and lack of congruence between the “official” recorded 

scene and the separate digital image in video assist technologies. This means a movie company can save money by using a set 
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*136 for a shorter period of time and by using actors and other hourly crewmembers for shorter periods of time. Savings re-

alized by shortening the movie's photography phase more than cover the increased cost of digital cameras and memory. Ad-

ditionally, when using digital photography methods, the capturing device does not need to be changed every ten minutes or so 

like traditional film magazines. The director can perform longer shots without interruption, thus saving time since the actors are 

not interrupted and do not have to get back into their characters before the next take. 
 
       Many filmmakers believe that film captures a richer picture than a digital camera does. Technically, a frame of perfectly 

shot 35mm film can have up to 20 million pixels. [FN96] Until the advent of RED and its competitors, the best digital camera 

could shoot a consistent 12.5 million pixels per frame. In addition, the dynamic range of digital technologies differs from film 

technologies, which means that film may be able to record richer details in brightly lighted and darker scenes than digital 

technologies. Film records colors logarithmically while computer sensors record them linearly. This results in a flattening of 

highs and a boosting of lows in a digital image. [FN97] A perfectly shot 35mm scene on film has a slightly richer picture than a 

perfectly shot digital scene. Much of the theoretical advantage of film is lost, however, in the print-making and display pro-

cesses. For example, if film images are digitized for post production and remain in digital form until a film print is created from 

the final digital representations, no more information is contained in the final film print than could be represented in the digital 

intermediate versions. Therefore there is no conceivable advantage from shooting on film but performing post-production 

activities digitally. [FN98] 
 
       The latest generation of digital cameras captures the same quality or better images than its film counterpart, but many 

filmmakers will continue to use film because of their familiarity with it or because of film's diminishing advantages in resolu-

tion and color depth. 
 
       c) Digital editing 
 
       The most dramatic cost reductions resulting from new moviemaking *137 technologies occur in post production, [FN99] 

resulting from the shift from editing film to editing digital video. This presents two opportunities for savings. First, the capital 

cost of buying the processing equipment is gone and is replaced with the cost of an editing computer and software. In the 

traditional movie editing process, film from shooting days was processed chemically each day and labeled carefully. 
 
       With the cost of processing equipment between $15,000 and $35,000 [FN100] and the cost of Apple's best computer, the 

Mac Pro 8-Core with a 30-inch widescreen Apple Display costing $5,300, [FN101] up to $30,000 dollars are saved. Second, 

since a computer does not require materials to process film, it has extremely low variable costs when compared to traditional 

processing. 
 
       Linear editing was the norm before computers were available and is obsolete by today's standards, although some still use 

this mode of editing. [FN102] In linear editing, the editor literally cuts and splices lengths of film to make the final copy of the 

movie. The editor works with a film editing machine that allows the editor to view filmed scenes easily, in continuous motion, 

forward and backwards, at multiples of the standard frame rate or in slow motion, or frame-by-frame. Devices built into the 

editing equipment allow the editor physically to cut the film and to splice different pieces of film together. A major benefit of 

linear editing is that the film can be worked on immediately after it is processed without having to telecine it or to wait while a 

computer indexes the film. This is the only benefit linear editing has over non-linear editing, a benefit lost when film is not 

involved at all. The method is time consuming and can permanently ruin the original copy of the film if there are no extra copies 

and the editor makes a bad cut or splice. Through this method, the user can perform many editing tricks, but must do so pre-

cisely as there is no “undo button.” After the cuts and splices have been made, then the audio must be synced to the final cut of 

the film. After this step, the final version of the film is transferred to production copies. 
 
       New equipment for linear editing is no longer on the market. An advanced model, however, created in 1976, the Ampex 

EDM-I, cost $95,000 and *138 contained both video and audio track editing. 
 
       Non-linear editing allows an editor to see the results of photography in sequence even though the shots were recorded out 
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of sequence. This is possible because the scenes are indexed and the editing system presents them in an arbitrary order indicated 

by selections from the index made by the editor. Non-linear editing has been the norm for about twenty years. Two forms exist: 

one in which the original and intended final medium is film, the second in which the video images are digital from the begin-

ning. Non-linear editing with film requires that the segments of film be indexed in a computer system and then either telecined 

so that the editor can work with digital images or managed by a mechanical device so that an editor can quickly retrieve and 

view a particular segment of film, according to the index. Linear editing requires the editor to make his splices before he could 

see the result. Non-linear editing permits him to make his splices virtually, even though the physical representation of adjacent 

scenes remains on separate pieces of film. Non-linear editing requires an adequate indexing and retrieval system so that dif-

ferent content may be viewed sequentially even though it is stored separately. 
 
       Non-linear editing with film begins with shot film being telecined--an automated scanning process that produces all-digital 

representations of the images captured on film, frame-by-frame. Once the telecined copy arrives at the editing workstation, the 

editor uses a video capture card to capture the video onto the computer. Once the computer's software indexes the film, the 

editor is able to make the necessary edits. This can be done in any order, and many different effects can be added and exper-

imental changes can be made without any permanent damage to the film. The need for precision in non-linear editing is gone. 

An error can be resolved by a simple “undo” command. When the editor wants to save different versions of edited scenes, he 

can do so with fewer materials and in less time than with a linear editing method. Since no film is used in the editing process, an 

editor makes his alternative edits all on the same workstation and stores his work on the workstation's hard drives. With linear 

editing, the editor needs to make multiple copies of the film, so as not to destroy the original. That process takes time and is not 

needed in non-linear editing. Multiple edits can be performed on one digitized segment of a shot without degrading or de-

stroying the original film. These are all impossible when using linear editing. In addition, since the computer does all of the 

moving and modifying of the shot scenes, much time is saved since a piece of film does not need to be manually measured, cut 

and spliced. 
 
       Non-linear editing with film as the starting (and perhaps the ending) point is *139 a purely transitional phase. As digital 

capture technologies evolve to the point that the quality of the result is equal to or superior to film, film disappears from the 

process altogether. Scenes are captured in digital form, and the digital representations are processed thereafter as dailies (to the 

extent that directors and cinematographers still need them, having watched the digital image as the scene was shot) and as the 

raw material for the editing process. Telecining is eliminated as a step, and there is no need to maintain inventories of strips of 

film. 
 
       Professional video editing software such as Apple's Final Shot Pro, Adobe's Premiere Pro CS5, Sony's Vegas Pro 9, and 

Avid Media Composer all permit a video editor to look at shots in full or slow motion or frame-by-frame, to modify lighting and 

coloration, and to edit them together by dragging and dropping them into a timeline. All this can be done on high-performance 

Macs or Wintel computers. 
 
       Computer Graphics Imaging (“CGI”) and computer animation are accelerating the move toward all-digital processing. A 

CGI operator uses software to draw objects by combining polygon shapes, designing textures or “skins” for the objects and 

entering instructions to animate the creation. [FN103] The computer renders these images based on the operator's instructions. 
 
       Instead of having to hire 300 extras for a scene that is supposed to take place in a large, crowded room, a moviemaker can 

use CGI to turn a group of fifteen people into what appears to be a crowd shot of 300 people. 
 
       “Green screen” shooting complements CGI. An actor performs in front of a green or blue screen while the scene is shot. A 

process called “chroma key” allows an actor to appear to be in a foreign background or on any image the director desires. Later, 

in the editing process, the editor removes the green or blue background and replaces it with another still image or video. The 

final version shows the actor performing the same actions he performed in front of the green screen, but the green is gone and a 

new image or video has replaced it. [FN104] 
 
       Animation is a form of CGI in which software creates images, not only of background and inanimate objects, but also of 
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human characters and animals.  The traditional well-defined boundary between animated movies and movies using live actors 

is blurring as the quality of animation improves. 
 
       CGI software is within reach of low-budget moviemakers, although a high level of skill is required to achieve good results. 
 
        *140 When a significant portion of a movie is generated through CGI rather than shot photographically, the advantages of 

digital editing increase. Scenes shot through digital photography and edited digitally are much easier to combine seamlessly 

with scenes generated through CGI, which is digital in the first place. 
 
       4. Videogames 
 
       Videogames obviously constitute a form of video entertainment. As the market continues to expand and as bandwidth, 

storage, and computing power has increased, videogame developers are moving to structure games around narratives, thus 

positioning videogames as substitute products for movies, scripted television, DVDs, and narrative YouTube videos. Movie-

makers are beginning to direct their creative efforts toward the videogame market. The 2008 Sundance Film Festival organized 

a panel discussion entitled, “Independent Video Gaming: A New Medium for Filmmakers.” [FN105] 
 
       The elements of videogame production resemble the elements of production for animated movies, although the videogame 

industry necessarily involves greater emphasis on hardware and operating software and has completely different distribution 

channels, compared with movies. 
 
       Elements in the production chain for videogames include: 
 

        -capital and publishing (investors in new game development and licensing) 
       -product and development (developers, designers and artists) 
 
       -production and tools (software tools, game engines) 
 
       -distribution (organization of retail store and online distribution) 
 
       -hardware (game platforms) [FN106] 
 
       Shifting a portion of videogame design and development to narrative-based games enlarges the overlap between the pro-

cesses used for making traditional movies and the processes used to make videogames: writing good narrative, performing 

principal photography and editing the results loom larger in the videogame production matrix. 
 
       Because of the necessity of writing interactive software, videogame development costs more than developing a movie for 

the same story. Open *141 software approaches and game engines can reduce the cost of this added development component, 

however. 
 
       Game developers create video through animation or incorporation of full-motion-video (“FMV”) clips. Commercial 

videogame development software includes Gamestudio [FN107] and Microsoft's XNA Game Studio, [FN108]based on Mi-

crosoft Visual Studio tools. Autodesk's Entertainment Creation Suite allows developers to model, animate, render, compose 

and add side effects. [FN109] The professional software is priced at around $4,000 per major module. [FN110] 
 
       Blockbuster videogames cost significantly less--two orders of magnitude less--than blockbuster movies. Red Dead Re-

demption reportedly cost $80-$100,000 to make, compared with the tens or hundreds of millions of dollars for movie produc-

tion costs, illustrated hereinafter. The main reason for his historical difference is lower-quality cinematography in traditional 

videogames. For narrative games, however, the gap is likely to narrow. Not only does the inclusion of narrative elements in a 
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game increase the need for movie-quality cinematography, the movie elements are more complicated for games. New York 

Times reviewer Seth Schiesel explains why the same story may cost more to make in a videogame format than in a traditional 

movie format: “[T]he western, perhaps more than any other genre, exposes how much more work is required to make a con-

vincing game than to make a “realistic” film.” 
 
       John Huston set Hollywood on its ear in 1948 with “The Treasure of the Sierra Madre” by shooting on location. But all of 

those mountains and plains and ridges and gorges were already sitting there waiting to be photographed. But if you want mesas 

and forests and gulches and rivers in a video game, you have to build them by hand, from digital scratch if you will. Moreover, 

in a game you have to build all of it. In noninteractive entertainment--be it a play, film or television program--the director 

controls exactly what the audience sees at every single moment. That is why it makes sense to build sets that are nothing more 

than plywood facades: if the audience can't see it, it has no reason to exist. 
 
       By contrast, a great western game allows players to roam the frontier as they please. See that outcropping over there in the 

distance? You can climb it if you like, or just keep riding. When you come into one of the many towns and *142 villages there 

may be dozens of buildings to explore, and they are all populated with folks going about their daily lives, even if you never 

visit. 
 
       Riding along in the desert, you may see two groups of men shooting it out. Whether to intervene is your choice. If you do, 

it may not be clear which are the good guys. Perhaps there are no good guys and instead it is two groups of bandits, or it may be 

the Mexican Army battling a band of rebels. Or perhaps you are riding along a remote trail and a woman cries out that her 

wagon has been stolen. That may be true, or she may be bait for an ambush. Do you help? [FN111] 
 
       Nevertheless, not all of the techniques that Hollywood studios use to shoot $50-$100 million movies are necessary for 

narrative games; the same technologies and tools that indie moviemakers use to reduce the cost of making a movie are available 

to videogame producers. 
 

IV. Marketing and distribution 
 
       Merely because a good narrative is transformed into a good movie does not mean that people will see it. Most of the mil-

lions of video clips available on YouTube do not acquire a following beyond a few friends of the creator. Just because DVDs 

are mastered and replicated does not mean that consumers will buy them. Just because a movie exists in film or digital formats 

does not mean that movie theaters will show it. 
 
       Many films are never seen by significant numbers of consumers despite having been produced. In 2009, 793 films were 

rated, down 15% from 2005. Only 677 were produced by U.S. production companies, down 26% from 2005, and 558 were 

released in theaters, up 10% from 2005. [FN112] 
 
       In 2005, 99% of the films rated were produced, [FN113] but only 55% of those produced were released. [FN114] In 2009, 

85% of those rated were produced, [FN115] and 82% of those produced were released, [FN116] suggesting a more conserva-

tive climate by production companies and a more efficient connection between production and distribution. 
 
        *143 In 2000, 40% of the total releases [FN117] were released by MPAA members--roughly corresponding to major 

studios and their subsidiaries--and 60% [FN118] by non-members--roughly corresponding to indie production companies. In 

2009, the corresponding percentages were 28% [FN119] by major studios and 72% [FN120] by independent films. 
 
       Aggressive and effective marketing is necessary to connect consumers with creators, and then it must be easy for the 

consumer to gain access to a video she wants to watch or a game she wants to play. Marketing and distribution costs for Ter-

minator 3: Rise of the Machines, with a total budget of $177.7 million, were 14.2 million. [FN121] Marketing costs (in general, 

not for this specific movie), dominated by advertising, range from $25 million for a national release down to $300 thousand to 

$3 million for a limited or exclusive release. [FN122] 
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       Most of these expenditures by the movie industry are aimed at creating a desire by consumers to see a movie. The distri-

bution channels are well established--movie theaters and DVD rental outlets that do their own location-specific advertising. 
 
       Videogames are advertised in much the same way that major-studio movies are advertised: in print media, on television, 

with pop-up ads on websites, and in trailers embedded in other games or movies. 
 
       Videogames, unlike movies, however, have a less standardized channel for distribution. Videogames can be played on 

specialized hardware such as Sony Playstations or Microsoft Xbox 360s using software provided on proprietary cartridges or 

DVDs. They can be played on ordinary PCs. Both the specialized game devices and the PCs can be linked to other players 

through the Internet. Many games can also be played through an ordinary web browser. Social games, played on the Internet 

through social networking sites such as Facebook, are growing in popularity and attracting mainstream advertising. [FN123] 
 
       Indie moviemakers are unlikely to have these levels of resources for advertising, and they are more likely to use newer 

channels of distribution, less familiar to consumers. Probably the greatest challenge in shaping the new *144 architecture of the 

video-entertainment industry is discovering what works to build a following at low cost. Crowd sourcing, considered in § 0, 

offers new low-cost possibilities for indie moviemakers to build a following. 
 
A. New possibilities 
 
       Technology, mainly in the form of the Internet, is revolutionizing marketing and distribution of video entertainment as 

much or more than it is revolutionizing production. Indeed, technology's impact on production is mainly to reduce the costs and 

increase the efficiency of well-established processes for design, cinematography and editing. Technology's impact on distri-

bution is to create entirely new pathways for getting movies to consumers. 
 
       The distinction between distribution and exhibition is increasingly artificial. It is an artifact of the film era, in which dif-

ferent enterprises linked the end of the production process with the largely independent process of showing a movie in a theater. 

The distinction continues to have some utility, however, at least with respect to movies intended for showing in traditional 

theaters. Even for Internet distribution, the distinction can be useful because unknown indie moviemakers may need distribu-

tors to get their works onto iTunes, NetFlix, or Hulu. 
 
       Likewise, the Internet blurs the distinction between marketing and distribution on the one hand, discussed in this section, 

and consumption on the other, discussed hereinafter. Web technologies “distribute” only what is specifically requested by a 

consumer. The act of consumption and the act of distribution are intertwined at the millisecond level. Nevertheless, the dis-

tinction is useful because distribution is possible only when producers so intend, while consumption occurs only when con-

sumers so desire. 
 
       1. Digital distribution 
 
       Digital distribution of video entertainment includes making digital files intended for projection in movie theaters available 

to theaters over the Internet, physical distribution of movies on DVDs or Bluray discs, making movies available for on-demand 

viewing through cable television (“VOD”), and making movies available to consumers over the Internet. 
 
       Movie theaters insist that producers delay distribution to DVDs, VOD, and the Internet to provide an exclusive window for 

theater ticket sales. Currently the window is 120 days. The studios are pressing hard to reduce it to forty-five days. [FN124] 
 
        *145 “Direct to DVD” signifies that a movie is released in DVD form simultaneously with, or without, being released in 

theaters. Traditionally, direct-to-DVD release was a stigma, signifying poor quality or low expected demand. The stigma is 

diminishing, however, as production companies seek to optimize revenue streams from whatever source. The evidence sug-
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gests that consumption of video entertainment distributed on DVDs in the past is gradually shifting to streaming over the 

Internet. [FN125] 
 
       When movies are made available to consumers over the Internet, digital distribution merges with digital exhibition, con-

sidered in the next subsection. 
 
       2. Digital exhibition 
 
       a) Traditional theaters 
 
       Migration to digital technologies was held back by the limited availability of digital projection equipment until near the end 

of the first decade of the 21
st
 century. By mid-2010, however, 4,000 U.S. theaters were equipped with digital projection systems 

under a set of standards developed by Digital Cinema Initiatives, LLC, [FN126] a joint venture among Disney, Fox, MGM, 

Paramount, Sony Pictures, Universal, and Warner Brothers. Manufacturers of digital projection equipment are aggressively 

promoting its deployment. [FN127] 
 
       A 2009 white paper by the theater owners' trade association, the National Association of Theater Owners (“NATO”), 

projected a $10,000 per screen cost for digital conversion. [FN128] It advocates a variety of approaches in which studios would 

assist independent exhibitors in meeting the costs of digital conversion. 
 
       Wider releases, encompassing theaters without digital projection *146 capabilities, require that the digital master be 

converted to film prints in film recorders. Film recorder technology has evolved to different technologies. [FN129] Kodak and 

other manufacturers of traditional film recorders and projectors have exited the market, signaling their conclusion that film as 

an exhibition medium is being supplanted by digital technologies. 
 
       AMC Entertainment, Cinemark, and Regal have committed to converting nearly 14,000 movie screens for digital projec-

tion. [FN130] 
 
       b) Internet 
 
       The Internet consistently has opened up access to markets: markets for small businesses selling services and tangible 

goods, markets for writers of journalistic and opinion works, for indie musicians, and now for moviemakers. A variety of 

Internet-based distribution channels have emerged that make it easy for producers and consumers of video content to find each 

other, some mainstream, likely to benefit mostly the established part of the industry, and some others aimed at lesser-known 

indie producers. 
 
       (1) Programming for the Web 
 
       Producers of television shows are turning their attention to the Web as a distribution and exhibition channel, not only for 

shows originally shown on broadcast or cable television but also for shows made initially for the Web. [FN131] Firms con-

centrating on this segment of the industry include My Damn Channel, [FN132] which distributes the program Easy to As-

semble, Blip.tv, [FN133]which offers a web site on which indie moviemakers can display their content, obtain *147 business 

development and technology assistance, and seek advertisers, Machinima, [FN134] which offers Web-based channels for 

distribution of video games and movies about gaming, and Next New Networks, [FN135] which has made The Key of Awe-

some, a musical comedy show, and Indy Mogul, a series about DIY moviemaking. [FN136] 
 
       (2) Hulu.com and Netflix 
 
       Hulu.com is a website that provides access to television programs and movies. [FN137] It contains excerpts and trailers for 
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popular movies [FN138] and some feature length films in their entirety. [FN139] Coverage of television programs is broader. 

For example, Hulu contains 310 episodes of the soap opera As the World Turns. [FN140] Hulu is a joint venture of NBC 

Universal, Fox Entertainment, and ABC. Initially free, it anticipates eventually charging a fee. [FN141] In 2010, Hulu reported 

two profitable quarters, [FN142] but Viacom withdrew its content in 2010 over a dispute over revenue sharing, and other 

content providers are pressing for a move to a subscription model. [FN143] In the fall of 2010, Hulu was considering a public 

offering in the $2 billion range. [FN144] 
 
       Hulu announced an initiative aimed at indie producers in 2009. “It will help . . . form relationships with independent 

filmmakers and studios, which could become a valuable source of content down the line.” [FN145] Some indie films have *148 

done quite well. [FN146] 
 
       With more than 12 million subscribers, Netflix is the world's largest subscription service streaming movies and TV epi-

sodes over the Internet and sending DVDs by mail. According to Netflix's 2009 Annual Report, [FN147] forty-eight percent of 

Netflix subscribers watched at least fifteen minutes of a TV episode or movie in the fourth quarter of 2009, up from twen-

ty-eight percent a year earlier. [FN148] 
 
       Indie movies usually make it to Hulu and Netflix through intermediaries that have established relations with one or both 

services. [FN149] New types of distributors, such as Distribber, [FN150] are arising to help indie moviemakers get their work 

on iTunes, Amazon Video on Demand, and Netflix. [FN151] The firm charges a flat fee, which is refunded if iTunes declines a 

submitted movie. [FN152] Indieflix, a competing service, distributes to Amazon VOD, iTunes, Airlines, Netflix, Hulu and 

Babelgum. It takes a fee of 30% of the revenue from its placements. [FN153] 
 
       (3) YouTube 
 
       YouTube allows anyone to upload videos, thereby making them available to anyone in the world. [FN154] YouTube video 

clips are limited to fifteen minutes in length and two gigabytes in size. [FN155] YouTube allows HD videos to be uploaded and 

viewed in that format. [FN156] 
 
        *149 Narrative movies are available on YouTube. [FN157] Narratives, chopped into serial episodes, also are beginning to 

make their presence known on YouTube. [FN158] One of the most popular is Break a Leg, with some 150,000 views of the 

pilot episode, [FN159]45,000 views for episode 11, [FN160]and some 2500 subscribers to its YouTube ‘channel.‘ [FN161] 
 
       Innovation in distribution has, however, been coupled with aggressive litigation, directed mostly at intermediaries. For 

example, the MPAA sought an aggressive interpretation of YouTube's obligations in litigation filed in the Southern District of 

New York in Viacom International Inc. v. Youtube, Inc., [FN162] On June 23, 2010, the district court rejected the movie 

industry's argument that the Digital Millenium Copyright Act obligated YouTube to be more aggressive in blocking infringing 

videos. 
 
       The court, relying on legislative history, concluded that service providers had no obligation to “seek out copyright in-

fringement, but it would not qualify for the safe harbor if it had turned a blind eye to ‘red flags' of obvious infringement.” 

[FN163] 
 

        “That makes sense, as the infringing works in suit may be a small fraction of millions of works posted by others on 

the service's platform, whose provider cannot by inspection determine whether the use has been licensed by the owner, 

or *150 whether its posting is a ‘fair use’ of the material, or even whether its copyright owner or licensee objects to its 

posting.” [FN164] 
       The court rejected Viacom's claim that YouTube was obligated to be more pro-active in identifying and removing in-

fringing content, rather than merely responding to notices identifying specific content. It granted summary judgment to 

YouTube. 
 



10 VASELJ 106 Page 24 
10 Va. Sports & Ent. L.J. 106 

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works. 

       It is interesting to speculate on what might have emerged if the MPAA had devoted its litigation budget for the YouTube 

lawsuit to funding experimentation with new formats and forms of distribution on hulu.com and through YouTube. It may be, 

of course, that the budget for the litigation was actually part of a broader strategy to seek favorable terms on licensing content to 

YouTube. 
 
       Google has moved YouTube in the direction of favoring mainstream videos, and this may disadvantage indie works. 

[FN165] But even if this trend continues, it is reasonable to assume that other YouTube-like Internet channels will emerge that 

do not discriminate against indies. 
 
       (d) Babelgum and others 
 
       Babelgum is an Internet site that offers streaming of short films. [FN166] Joost, a brand of Adconion Media Group, is an 

ad-supported web service that distributes video. [FN167] The Auteurs, also known as MUBI, offers streaming of indie and 

mainstream art films, making a point of avoiding popular films. [FN168] 
 
       Other, more specialized sites exist, as well. [FN169] 
 
B. Narrative videogames 
 
       Earlier sections of this article report the migration of narrative to videogames. This section enlarges on the potential for 

writers of narrative video entertainment to distribute it in videogames instead of or in addition to *151 distributing it in more 

tradition movie, TV, DVD, and Internet channels. 
 
       Tom Bissell, a reporter, writer, and video game enthusiast, has written of the unfulfilled potential of video games to be 

centered on good narrative. [FN170] The games that interest him most are games that tell stories, [FN171] although he rec-

ognizes that traditional games “were generally incompetent with most every aspect of . . . traditional narrative. [FN172] 
 
       He argues that video games have the potential to offer new forms of storytelling that are completely unprecedented. 

[FN173] “Films favor a compressed type of storytelling and are able to do it because they have someone else deciding where to 

point the camera. Games, on the other hand, contain more than most gamers can ever hope to see, and the person deciding 

where to point the camera is, in many cases, you--and you might never even see the ‘best part.”’ [FN174] 
 
       Until recently, game developers were technologists who worked in teams but who diminished the importance of having 

writers on their teams. [FN175] Now, narrative is receiving increased emphasis. [FN176] Newer videogames “are richer than 

they have ever been in terms of character and narrative and emotional impact.” [FN177] 
 
       Role playing games (“RPG”) permit players to define their own characters and through them to participate in the story. 

[FN178] Other games permit players to be one of a pre-selected set of characters and put the player in intimate touch with his 

chosen character. [FN179] Some narrative based games offer players a fairly narrow set of choices within a mostly determined 

narrative structure. [FN180] Others let the player “play the story, tell his own story.” The question is whether that can be “deep 

and meaningful.” [FN181] 
 
       Part of the problem is the failure of game developers, until recently, to enlist the talents of good storytellers. But that's not 

the whole problem. Narrative, in its *152 conventional written or video forms--or for that matter in its oral form--gave the 

storyteller complete control over sequence, pace, development of story arc, and characterization. Games, on the other hand, to 

qualify as games, must share some of this control with consumers of the story. Branching of the story line is the result. Anyone 

who has ever written a programmed instructional lesson knows how hard it is to think through appropriate development of all 

the branches and subbranches. 
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       To illustrate the problem, it is useful to return to the much simplified story of the horse race, presented in § 0. The following 

rudimentary choices might be offered a player: 
 
       -Whether the protagonist horse gets out of the gates without mishap. If not, the player might be offered one of several types 

of mishap. 
 
       -Whether the protagonist horse gains an early lead or falls behind 
 
       -Whether the jockey cares about the horse or views her as a mere instrument to achieve his ambitions 
 
       -Whether the jockey is immediately aware of the horse's lameness 
 
       -How the jockey responds--with demanding cruelty or by easing up 
 
       -What the result of all these permutations are. [FN182] 
 
       Depending on the number of options at each level of choice, there are sixty-four (with only two choices at each level) 

possible story lines. Some permutations are obviously more plausible than others, but even if the number of possibilities is 

pruned to eliminate the least plausible ones, the author must think about how to create plausible objectives, obstacles, rising 

action, climax, falling action, and denouement for each. That does not even consider the possibility that some supporting 

characters might appear in some paths and not in others. The amount of good creative effort to produce a good result is thus 

magnified. Not only that; it must be well done: a reader must “live with the fictional consequences” of choices made. [FN183] 

Exploring alternate possibilities is not unknown to conventional fiction writing, of course. One of the intellectually and artis-

tically challenging aspects of writing and revising is to consider questions like, “What if Arian does not get killed? or what if 

Dragan and Vjosa break up?” BioWare, a developer that Bisell says respects the writing process, produced a *153 

300,000-word script (about 1,200 pages) for the game Mass Effect. [FN184] 
 
       Acting challenges abound, as well. Voice actors must provide appropriate emotion in expressing dialogue fragments that 

can be stitched together convincingly based on player choices. [FN185] 
 
       “When a game does this well, you lose track of your manipulation of it, and its manipulation of you, and instead feel 

inserted so deeply inside the game that your mind, and your feelings, become as seemingly crucial to its operation as its many 

millions of lines of code.” [FN186] “Every time I watched this scene [from Grand Theft Auto IV], no matter how hard I fight it, 

tears fill my eyes when Niko's voice cracks, and they did again, just now, while thinking about it.” [FN187] “Niko was not my 

friend, but I felt for him, deeply . . . . By the end of his long journey, Niko and I had been through a lot together.” [FN188] 
 
       Narrative videogames thus represent not only a new distribution channel for writers and producers of video narrative; but 

also a new and highly structured form of crowd sourcing, where the “crowd” is the community of players of the videogame. 
 

V. Consumption 
 
       Collapsing boundaries historically separating the markets for movies in theaters, television, DVDs, Internet video, and 

videogames portend a more efficient and competitive industry, with a wider variety of choices for consumers. Large capital 

costs for productions, inherent in the full-motion video form, can be spread over more product lines. Immigration of artists and 

technologists from one industry category into others will shake up old ways of doing things and identify new possibilities, some 

of which will reduce capital requirements. Larger audiences for Internet channels will increase the probability that an indie 

moviemaker's work will be discovered. 
 
       This article acknowledges that the distinction between distribution and consumption of video entertainment is artificial, 
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especially when both occur through the Internet. Nevertheless, what a producer decides to distribute may or may not be con-

sumed. Consumers make their own choices about what they want to watch and when and where they want to watch it. This part 

begins with *154 statistics that profile current consumer preferences. Then it addresses the motivations for consumer choice, 

beginning with hedonic factors of consumption functions. [FN189] It concludes by analyzing technological developments that 

affect the convenience--transaction costs, in economics parlance--of shifting consumption to new channels. 
 
A. Existing channels 
 
       Television dwarfs other modes of consuming video entertainment. 
 
       In the year 2000, per capita spending on various forms of media was approximately: 
 
       $205 for TV and cable [FN190] 
 
       $90 for recorded video 
 
       $50 for Internet access 
 
       $40 for cinema admissions 
 
       $20 for video games 
 
       In the same year, Americans spent the following number of hours per capita on various forms of entertainment: 
 
       856 hours for broadcast TV 
 
       747 hours for cable TV 
 
       69 hours for video games 
 
       50 hours for Internet access 
 
       12 hours for movie theaters 
 
       46% of leisure time was spent watching television, 0.3% going to movie theaters, 1.6% watching recorded video, 2% 

playing video games, and about 1.5% using the Internet. [FN191] 
 
       The market share of the major segments has shifted dramatically over the time. In 1945 movie-going peaked at just over 

50% of personal consumption expenditures on recreation, falling to less than 5% in 2000, about the same in that year as home 

video recordings. Cable TV began to be a factor in 1959, and grew steadily to just under 20% in 2000. [FN192] 
 
        *155 1. Movie facts 
 
       U.S. and Canada accounted for $10.6 billion in movie box office revenues in 2009, 36% of the worldwide total. [FN193] 

U.S./Canadian demand increased 20.3% from 2005 to 2009, while non-North American demand increased 35.1% for the same 

time period. [FN194] The largest increases internally occurred in Latin America. [FN195] Per-capita annual ticket sales in 

North America hovered between 4.2 and 5.2 from 2000 to 2009, [FN196] meaning that, on average each member of the pop-

ulation went to the moves between four and five times per year, a figure consistent with that presented supra in this section from 



10 VASELJ 106 Page 27 
10 Va. Sports & Ent. L.J. 106 

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works. 

other sources. 
 
       Thirty-three percent of the population never went to the movies. [FN197] Those who did went, on average 6.5 times per 

year in 2009. [FN198] Frequent moviegoers (those who went at least once a month) bought 50% of the tickets. [FN199] 
 
       Those between the ages of 18-24 were most likely to buy movie tickets. They accounted for 10% of the population, but 

bought 19% of the tickets. [FN200] Matching them were 12-17 year olds, comprising 9% of the population, but buying 15% of 

the tickets. [FN201] Hispanics were slightly more likely than Caucasians or African Americans to go to the movies. [FN202] 

Males and females each comprised about half the attendance for all groups except Hispanics. [FN203] 
 
       Movies were far more popular than theme parks or professional athletics. Almost one and a half million attended movies, 

342,000 went to theme parks and 133,000 attended live sporting events, with major league baseball dwarfing other sports. 

[FN204] This is consistent with price differentials: about $30 for a family of four at the movies, compared with $300 for a 

family of four at an NFL football game, and slightly more than $100 for the same family at a major league baseball *156 game. 

[FN205] 
 
       2. Broadcast and cable television facts 
 
       According to Nielson-collected data, in the first quarter of 2010, Americans spent 158 hours per month watching TV, 

[FN206] ten hours watching time-shifted TV, three hours watching video on the Internet and three and a half hours watching 

video on a mobile phone. The Internet numbers were up 6% from 2009. Regular TV was up 1.3% while time shifted TV was up 

15%. [FN207] 
 
       Based on the most recent published figures in the International Television and Video Almanac, the last few years have seen 

an increase in Cable and Satellite TV viewership, while Broadcast TV viewing numbers are down. In 2008, there were 

114,890,000 households, and 112,800,000, or 98.2% of these homes had a television set. [FN208] Although the 2008 numbers 

were unavailable, in 2007, 58% of TV households subscribed to at least a basic cable package. [FN209] 
 
       Between 2003 and 2007, the annual viewing hours of broadcast TV per person per year fell by 7.3% from 729 hours in 

2003 to 676 hours in 2007. [FN210] Conversely, the annual viewing hours of cable and satellite TV per person per year during 

that same period rose 14% from 886 hours to 1,010 hours per person per year. [FN211] 
 
       The year 2008 was a particularly bleak year for broadcast TV. Four of the five big broadcast networks saw a double digit 

decrease in prime-time viewing by 18-49 year olds from 2007-2008. [FN212] ABC was hit the worst with a 15.4% decrease, 

while CBS emerged the least scathed with a relatively mild 3% decrease. [FN213] While broadcast TV viewing numbers have 

been trending downward for some years, 2008 was particularly bad because of the writers' strike from *157 November 2007 to 

February 2008. Additionally, the 2008 presidential election moved some regular viewers from primetime broadcast TV to cable 

news outlets for election coverage. [FN214] Early 2009 also ushered in the switch from analog to digital broadcast television, 

which affected the 15% of broadcast viewing households that were “unready” for the switch. [FN215] Finally, the increased use 

of DVRs and other digital recording devices led to an increased number of viewers watching delayed prime-time programs, 

affecting both the viewing numbers as well as advertising revenue. [FN216] 
 
       In contrast, Cable TV viewing grew. In addition to the increase in hours viewed per person per year from 2003-2007, the 

percentage of TV households that have either a basic or premium cable subscriptions rose from 70.3% to 78.5%. [FN217] That 

number increased again to 82.6% in 2008. [FN218] Cable networks are also increasing their original programming docket. 

During the last five years, cable networks have increased their original programming budget 13.1%, while broadcast networks 

have increased that spending only 4.4% during the past four years. [FN219] Original programming can include both scripted 

and unscripted shows. For example, Discovery Channel's Deadliest Catch is not a traditionally scripted show. 
 
       Many cable networks, however, are developing original scripted shows that are attracting a growing viewership as well as 
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receiving critical acclaim. F/X has developed It's Always Sunny in Philadelphia, Rescue Me, and other primetime scripted 

shows. TNT, TBS, and AMC have also added original scripted programming to their primetime lineups. In 2002 only about 

forty scripted shows were broadcast on cable television. In 2010 the number had grown to 140. [FN220] Even premium cable 

channels like HBO, Showtime, and Starz, traditionally committed to airing cinematic features, have experienced ratings suc-

cess in the last decade with shows like The Sopranos, Six Feet Under, Entourage, Weeds, Dexter, and Crash. Although 75% of 

HBO's airtime is still reserved for *158 theatrical films, the channel airs its original programming during primetime weekend 

and occasionally weeknight viewing time slots. [FN221] 
 
       Despite the success of many cable networks' forays into original scripted programming, a review of the top fifty rated 

television shows from the 2007-2008 season indicated that the highest ratings were for shows outside of the traditional scripted 

realm. Of the top ten shows in 2007-2008, six were sporting events (although two of these were Olympics broadcasts, which 

occur less than annually), two were awards show broadcasts (with the AcademyAawards taking the top spot), and the other two 

were reality competitions American Idol and Dancing with the Stars. [FN222] In fact, in the top twenty-five, only three shows 

were traditionally scripted programs (Lost, CSI, and Comanche Moon), and one of those was a one-time mini-series. [FN223] 

Twenty-seven of the top fifty shows were not sporting events, news shows, or awards shows. [FN224] Of those twenty-seven 

shows, fifteen fall in to the category of original scripted programming. [FN225] 
 
       Finally, television advertising revenue fell in 2007 for the first time after nearly forty-six years of continued growth. TV ad 

volume in 2007 was 70.84 million, down from 71.905 million in 2006. [FN226] Broadcast networks were hit particularly hard 

since they do not derive any revenue from cable subscriptions. Of the top five product classifications advertised on broadcast 

TV (Automotive, Telecommunication, Restaurants, Car & Truck Dealers, and Furniture Stores), only Telecommunication 

increased its ad spending. The remaining four decreased their spending between 2.3% and 10.8%. [FN227] Of the top ten local 

broadcast TV advertisers, only two (Verizon, Honda) increased their ad spending. [FN228] 
 
       Basic or premium cable units are present in an ever-growing percentage of TV households, and cable viewership has 

increased accordingly during the past few years. While broadcast TV viewership may be down, it is worthwhile to note that 

every one of the top 100 rated primetime programs appeared on a broadcast network. [FN229] Cable television is making up 

ground, but it had the most ground to *159 make up. 
 
       The continuing increase in TV viewing and the accompanying shift from broadcast TV to cable is important, not only in its 

own right as a factual characteristic of video consumption, it also may open up new opportunities for non-establishment pro-

ducers of video entertainment content, who lack longstanding relationships with TV networks and Hollywood distributors, the 

traditional lions at the gates of access to consumers. 
 
       3. DVD facts 
 
       Since their inception in 1995, DVDs have grown as a channel for distribution and consumption of video entertainment. 

Now, however, higher Internet bandwidth and greater variety of video content on the Internet threatens the demise of the DVD 

channel. 
 
       The United States DVD and video market reflects total revenue from sales and rentals of DVDs and Videos. In the last five 

years, that total revenue has declined annually after a previous five-year period of significant growth. [FN230] Despite market 

analysis projections to the contrary, there is reason to believe this trend will continue. 
 
       In 2009 an industry report on data from 2004-2008 revealed that during that period, revenue from sales and rentals of 

DVDs and Videos shrank by a compound annual rate of change (CARC) of -2.8%. [FN231] Total revenue decreased from 

$25.5 billion in 2004 to $22.8 billion in 2008. [FN232] Additionally, total revenue between 2007 and 2008 decreased by 5.4% 

from $24.1 billion in 2007 to $22.8 billion in 2008. [FN233] This was the largest negative annual rate of change between 2004 

and 2008. 
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       Conversely, the years 2000-2004 saw a CARC of 8.6%. [FN234] That study also projected a CARC from 2004-2008 of 

around 5% for DVD and Video sales revenue when total revenue actually decreased by approximately the same percentage 

during that period. [FN235] During the last two years of the 20th century and the first half of this past decade, DVD and Video 

sales increased annually because the DVD was the new, most advanced video medium. In 2002 DVD and *160 VHS sales 

accounted for an equal percentage of total revenue from the DVD and Video sales market (27%), but in 2004, DVD sales and 

rentals accounted for nearly 80% of the market. [FN236] Additionally, in 2004, DVD sales accounted for 69% of the DVD 

market while rentals accounted for the remaining 31%. [FN237] Today, that percentage is similar with DVD sales making up 

66% of the DVD market. [FN238] VHS sales, however, have long been excluded from the industry analysis as they are too low 

to appear in any study. 
 
       More recent studies have grouped DVDs along with blue-ray discs, high-definition DVDs, and other video hardware to 

analyze the market. [FN239] But despite the emergence of the next generation of video hardware, the DVD and video industry 

has shrunk over the past five years at nearly the same rate it grew in the five years preceding that half-decade. Additionally, the 

US accounted for 48.6% of the global DVD and video revenue in 2008, down from 54.3% in 2002. [FN240] The global market 

also experienced a downturn as total revenue decreased 2.8% from 2004-2008. [FN241] 
 
       Blockbuster, once the dominant distributor of rental and for-sale DVDs, 3,300 physical outlets, filed for Chapter 11 

bankruptcy in September 2010. [FN242] Few expect it to emerge from bankruptcy as more than a shadow of its former self. 

[FN243] 
 
       The last few years have seen an increase in competition within the DVD and video market. As Blu ray and HD DVDs 

battled to become the next popular video platform, large-scale retailers like Wal-mart, Target, and Sam's Club began competing 

with the electronics stores like Best Buy carrying a DVD and video selection. Exit costs are not particularly high for retailers 

such as Wal-mart or Target, which can rely on many other product lines for revenue, and can therefore stop selling DVDs quite 

easily. Because of this, Wal-mart and Target have seen a fairly stable positive annual profit margin between 2004-2008, while 

*161 Blockbuster experienced a -1.3% decrease in 2008. [FN244] Beyond the brick and mortar retailers, online giant Amazon 

offers at least as many titles at a fraction of the marked up price found in stores. In 2008, Amazon generated a positive annual 

profit margin of around 3.5%, roughly equivalent to the 2008 annual profits margins of target and Wal-mart. [FN245] Despite 

the lack of myriad product lines available in chain retailers like Wal-mart, Amazon experiences low exit cost because of the low 

capital intensity of online retail. Furthermore, DVDs are easy to store, taking little relative space, and are not literally perish-

able. [FN246] Although DVD rentals have decreased annually, the rental market saw new companies like Netflix and Red Box 

enter the field with different takes on the traditional video rental system. 
 
       The overall decline in the market is understandable given the nature of the market. The threat of substitutes for DVDs, as 

well as other physical video media is high. In the digital age, there are an increasing number of alternatives to purchasing or 

renting DVDs. Most cable providers include an option that allows television watchers to rent and watch new video releases 

from their living rooms. Additionally, the Internet provides options ranging from legal downloads off of sites like iTunes, to 

illegally obtaining pirated copies of films. Online mediums also provide substitutes for the traditional film genre. YouTube 

allows users to upload and produce short video clips, rather than full-length films. Many sites like funnyordie.com or break.com 

provide even shorter (usually 1-3 minute clips) of humorous or intense mindless entertainment. Websites on subjects such as 

news, arts, sports, music, literature, or online blogs now occupy a portion of downtime that was previously available for tele-

vision or film watching. 
 
       4. Videogame facts 
 
       The market for traditional videogames is substantial. The shift of a segment of videogame production to narrative-based 

games opens up a new distribution and consumption channel for video entertainment. 
 
       By one estimate, the video-game industry earned $11.7 billion in revenues in 2008, [FN247] comprising: 
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       -$8.9 billion in game console software sales with 189.0 million units sold; 
 
        *162 -$701.4 million in computer games sales with 29.1 million units sold; and, 
 
       -$2.1 billion in portable software sales with 79.5 million units sold [FN248] 
 
       Revenue for the game Grand Theft Auto IV was $500 million in its opening week, more than opening-weekend revenue for 

the movie Spider-Man 3. [FN249] 
 
       The videogame industry's trade association reports that 68% of American households play videogames and that the average 

age of a player is thirty-five. [FN250] 
 
B. Determinants of Demand 
 
       1. Consumption values 
 
       People consume drama because it stimulates them emotionally. It makes them laugh and it makes them cry. It arouses them 

sexually. It permits them vicariously to live their dreams and to vanquish their foes. It evokes their sympathy and their instincts 

to succor. It gives them adrenalin rushes when a dramatic hero is in a fight. In You Took Away My Flag, audience members 

cried when Arian sang his aria to the body of his best friend Fahri, just killed by the Serb police, because they could feel Arian's 

pain and sadness. A professional actor exclaimed, “Oh, no!” when Arian himself was shot and killed in the second act because 

she had grown to identify with Arian and cared about how his life would evolve and how he would overcome his challenges. 
 
       The various media through which drama can be consumed involve consumers differently. A straight stage play has an 

intimacy that other forms lack. Audiences can see the characters in real flesh and blood, perhaps fantasizing that they could 

have a conversation with them in-character, take them home, or become part of the action on stage. Good musical theater adds 

the hedonic pleasures of music to those of straight drama. Motion pictures trade off verisimilitude of images and action against 

less physical intimacy. Television, DVDs, and Internet viewing substitute convenience and lower transaction costs for the 

intimacy of live theater, and the bigger-than-life and social aspects of movie theaters. Video on mobile devices substitutes more 

convenience for less realism and playback quality. 
 
        *163 The effectiveness of a particular work to evoke these emotional responses depends on how well it crafts the narrative 

form, considered in § 0: some emotional connection between characters and consumer must exist; the consumer must be able to 

experience the unfolding of the plot. A series of images from a scrapbook, arranged randomly, would not be drama because the 

connections could not be formed--even if some or all of the individual images were interesting. 
 
       The different media call forth different levels of consumer involvement. Watching a televised drama or a DVD alone is 

entirely passive: only emotional interaction is called for, and that can be interrupted by various distractions such as phone calls, 

demands from children or spouses for attention, and bathroom or beer breaks. Watching a televised drama or DVD with a small 

group of friends adds a social dimension to the emotional experience, while increasing the risks of distraction. Exclamations of 

“It was the butler who did it,” “How's he going to get out of this?” “She's gorgeous!” “Look at those legs!” reinforce individual 

emotional responses. 
 
       Consuming drama in a theater walls off most distractions and adds the stimuli of the reactions of a larger anonymous group. 
 
       All of these forms of consumption are predominantly passive, however: the consumer need not actually do anything. Video 

games, though, actually put a consumer on stage and demand interaction with the characters and physical phenomena making 

up the plot. Some consumers may crave greater interactivity some of the time. Other consumers at other times do not want to go 

to the trouble of interacting; they simply want to sit back and watch a good movie. 
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       Transaction costs also matter. It's far more of an undertaking to organize a night at the live theater than to go to a movie. It's 

more trouble to go to a movie than to turn on the television and surf the guide or to pop a DVD in the player. 
 
       YouTube, Hulu, and other Internet based alternatives present low transaction costs--equivalent to flipping on the television 

set--but they also offer more opportunities for distraction: in most cases other clips appear on the same screen in which one 

watches a selected video. Even a moment's boredom may evoke a mouse movement and click to look at something else. 
 
       2. Video games 
 
       The same story in a videogame format requires more of users than in a traditional movie format. Some consumers welcome 

the interactivity. Others prefer more passive consumption. 
 
       Some videogames are getting quite good reviews for their presentation of *164 narrative: 
 
       [N]o single-player experience has made me as genuinely nervous, unsettled, surprised, emotionally riven and altogether 

involved as Heavy Rain, a noir murder mystery inspired by film masters like Hitchcock, Kubrick and David Lynch. [FN251] 
 
       Heavy Rain, developed by Quantic Dream in Paris and released this week by Sony for the PlayStation 3, is a brilliantly 

engaging example of nonlinear storytelling, one that unfolds all around you as a direct, if often obscured and subtle, result of the 

choices you make and don't make. Unlike most games, it offers no way to lose, per se. And depending on your point of view, 

there may be no way to win, either. [FN252] 
 
       Schiesel reports that the game uses techniques from filmmaking to create intimacy through cinematography, employing 

virtual cameras at ground level so that the viewer does not see an entire room at once and therefore cannot tell what direction the 

action will take. [FN253] 
 
       Schiesel has similarly good things to say about another 2010 game, Red Death Redemption: 
 
       Like our own, the world of Red Dead Redemption--its cantinas, dusty arroyos, railway stations and cragged peaks--is one 

in which good does not always prevail and yet altruism rarely goes unrewarded. This is a violent, unvarnished, cruel world of 

sexism and bigotry, yet one that abounds with individual acts of kindness and compassion. Like our own, this is a complex 

world of ethical range and subtlety where it's not always clear what the right thing is. This is a world where revenge often tastes 

not sweet but bitter, like the dregs at the bottom of a mug long since drained. (If all this reminds you of Sam Peckinpah, and in 

particular of The Wild Bunch, that is no coincidence.) 
 
       One of the buzzwords in the game industry these days is immersion. Rockstar scoffs at that. Red Dead Redemption, which 

is scheduled to be released Tuesday for the PlayStation 3 and Xbox 360 consoles, does not merely immerse you in its fiction. 

Rather, it submerges you, grabbing you by the neck and forcing you down, down, down until you simply have no interest in 

coming up for air. [FN254] 
 
       The co-producer of DC Comics announced “DC Universe Online,” an upcoming massively-multiplayer online (MMO) 

game, will allow fans to create *165 their own superhero and interact with characters like Superman, Batman and Wonder 

Woman in environments like Metropolis and Gotham City. [FN255] 
 
       3. Portability 
 
       Portability increases the demand for entertainment--video as well as music-- because it enlarges the number of hours that 

consumers may consume it. Placing video entertainment makes it more portable because it can be viewed from anywhere on the 
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Internet. The newest part of the technology story is the advent of video on demand streamed to mobile devices, such as cell-

phones and the Apple iPad and its certain competitors. 
 
       In both cases, increased fixed and mobile Internet bandwidth were crucial developments, and the increases can be expected 

to continue. 
 
       a) Relevance of bandwidth 
 
       Advances in digital storage and bandwidth have enabled the migration of, first, music, and then video to the Internet. File 

sizes for video entertainment are several orders of magnitude greater than for music: several hundred megabytes for a fea-

ture-length movie, compared with three to five megabytes for an .mp3 audio file. It became convenient for consumers to access 

music via the Internet beginning about 2000. Similar convenience for video did not occur until nearly 2010, when download 

bandwidth for cable modems and DSL reached 300-500 Mbs. 
 
       Acceptable bandwidth is higher for streaming than for downloading files for later viewing. Video producers prefer 

streaming to file downloading because streaming makes it easier to protect content against piracy. It is trivial to copy a file, 

once downloaded. It requires considerably greater technical savvy to capture a stream into a file. 
 
       High-definition (“HD”) video uses display resolutions of 1280 x 720 pixels (720p) or 1920 x 1080 pixels (1080i/1080p). If 

there are actually three pixels at each pixel location to record colors, and if each pixel is either on or off, a 1080i HD frame has 

about six megabits of information. A frame rate of thirty frames per second requires a channel of 180 megabits per second to 

transmit an uncompressed full-motion image. Assuming ten bits per byte, that is 18 Megabytes per section. Virtually all 

commercial products for distributing video entertainment use some form of compression, resulting in channel bandwidth *166 

requirements on the order of 2.5-4 Mbs. [FN256] 
 
       The FCC's National Broadband Plan [FN257] sets as its number one goal access by at least 100 million homes to actual 

download speeds of at least 100 Mbs, by 2020 and to actual download speeds of 50 Mbps by 2015. [FN258] Presently, 80% of 

the population live in markets with at least one provider capable of offering actual download speeds of at least 4 Mbps. [FN259] 
 
       The future is likely to be defined by bandwidth for broadband wireless, which is approaching tens of Mbs for 3G networks, 

and approaching 100 Mbs for 4GL networks. Actual mobile broadband wireless download speeds are on the order of 245 kbps, 

although upgrades to 4G networks should improve this considerably. [FN260] 
 
       b) Portable devices 
 
       Movies can be watched on cellphones such as the iPhone, but the screen is so small that the experience is not likely to divert 

much demand from larger screens. It may, however, increase the total demand for video entertainment because it permits 

owners of mobile devices to watch video when they could be doing something else. The iPad potentially offers a much better 

video consumption experience. The iPad offers a 9.7-inch high-resolution screen and up to ten hours of battery life. Apple 

advertises YouTube video viewing by downloading or streaming. [FN261] 
 
       Video viewing over mobile wireless connections is somewhat significantly degraded, but YouTube and Hulu videos show 

on an iPad with a robust wireless connection with sparkling resolution and little interruption. [FN262] 
 
       Whatever problems exist will be resolved, especially as competition for the iPad emerges with Google and other competing 

devices expected in the fall of 2010. ABC reported release of a modification of its iPad app in May 2010 that *167 allows ABC 

shows to be viewed on an iPad over a 3G connection. [FN263] So did Hulu. [FN264] 
 

VI. Serialization 
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       Section 0 analyzes the budget impact of movie length. It concluded, not surprisingly, that short movies can be produced 

with fewer resources than feature-length movies. But only so much story can be shoehorned into a short production, as ex-

plained below. Serialization is a straight-forward way to reconcile the conflict between offering compelling narrative and 

producing within a budget that can be funded. Serialization has been a mainstay of broadcast television--soap operas being the 

most obvious example--and fiction published in print form long before that. [FN265] The following subsections trace the 

history of serialization, explain how it can be used to mitigate barriers represented by high capital costs for contemporary 

moviemaking, and explore the degree to which copyright law protects the crucial ingredients for serialization: characters and 

long-phase story arcs. 
 
A. Novel/magazine precedent 
 
       Among others, Charles Dickens, George Eliot, William Thackeray, and Joseph Conrad published their later-famous novels 

in serial form in popular magazines or newspapers. [FN266] “For thirty-odd years (1836 to the 1870s), serialization was the 

most popular method of nineteenth-century novel publication.” [FN267] The economic motivation in large part was to bring the 

price of fiction within reach of the masses; books were expensive, magazines were cheap. 
 
       Dickens' letters show that he was analytical about writing for serialization. [FN268] Dickens experimented with characters 

and plot shifts in early episodes, intensifying attention to them in later episodes if they were popular with *168 readers--an early 

form of crowd sourcing. [FN269] He also alternated between comedic and tragic episodes to provide variety. [FN270] Seri-

alization encouraged him to interweave multiple story lines and to transform characters over time. [FN271] 
 
       Dickens suggested that about 18 of a total of 114 sides of foolscap manuscript would be suitable for one episode of a novel. 

In other words, about fifteen percent of a complete novel would be suitable for a weekly episode. But he also noted that fiction 

must be written with serialization in mind: 
 

        If you will take any part of it [the story] and cut it up (in fancy) into the small portions into which it would have to 

be divided here for only a month's supply, you will (I think) at once discover the impossibility of publishing it in weekly 

parts. The scheme of the chapter, the manner of introducing the people, the progress of the interest, the places in which 

the principal places fall, are hopelessly against it. It would seem as though the story were never coming, and hardly ever 

moving. There must be a special design to overcome that specially trying mode of publication. [FN272] 
       A narrative work must be “patiently and expressly . . . planned for presentation in fragments, and yet for afterwards fusing 

together as an uninterrupted whole.” [FN273] 
 
B. Soap opera precedent 
 
       Before the proliferation of TV programming, radio serials were the dominant form of home entertainment media. This 

golden age of radio, beginning in the 1920s and lasting until television sets began infiltrating nearly every home, had shows in 

every genre seen today on cable and broadcast networks. While radio shows followed the same general narrative pattern in each 

genre, there were a few format differences. First, radio shows were typically shorter than the average television program, 

lasting between five to fifteen minutes. Second, commercial interruptions were considered intrusive, and most shows would 

instead opt to fit a sponsor into the title. One of the most interesting differences, however, was the endpoint of the program. For 

example, many of the actions shows like Flash Gordon or the Green Hornet, would follow closely the weekly Sunday comic 

strip based on the character. Accordingly, each show would end with a cliffhanger, whetting the listeners' appetites for the 

conclusion to the storyline a *169 week later. In essence, many of these radio programs ended at the half way point of a typical 

weekly story arc, frustrating and keeping the audience's attention promising to resolve the climactic scene the following week if 

the listener promises to tune in. 
 
       The defining quality of the soap opera form is its seriality. A serial narrative is a story told through a series of individual, 

narratively linked installments. Unlike episodic television programs, in which there is no narrative linkage between episodes 



10 VASELJ 106 Page 34 
10 Va. Sports & Ent. L.J. 106 

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works. 

and each episode tells a more or less self-contained story, the viewer's understanding of and pleasure in any given serial in-

stallment is predicated, to some degree, upon his or her knowledge of what has happened in previous episodes. Furthermore, 

each serial episode always leaves narrative loose ends for the next episode to take up. The viewer's relationship with serial 

characters is also different from those in episodic television. In the latter, characters cannot undergo changes that transcend any 

given episode, and they seldom reference events from previous episodes. Serial characters do change across episodes (they age 

and even die), and they possess both histories and memories. [FN274] 
 
       The first soap opera, Painted Dreams, aired on radio in 1931. [FN275] The genre's move to television, beginning with 

Search for Tomorrow in 1951, [FN276] led to larger casts, requiring more involved plots and multiple subplots, which neces-

sitated longer segments. What began as a fifteen-minute phenomenon grew to thirty minutes by 1956 and a full hour by the late 

1970s. [FN277] 
 
       By 1940, soap operas comprised 90% of all commercially sponsored daytime television broadcast hours. [FN278] In 2010, 

legacy television networks, depending on the market, were still broadcasting some twenty-five to fifty hours of soap operas. 

[FN279] 
 
       The advent of the VCR and time shifting in the 1980s, caused writers and directors to quicken the pace and to reduce 

repetition, because more viewers could watch every episode, fast-forward through commercials and go back and *170 watch 

earlier episodes. [FN280] 
 
       The serial form led to relaxation of the Scribean form, with less emphasis on a single plot in favor of multiple plots and 

subplots. Indeterminacy, of course was the key to keeping viewers coming back for the next episode. A typical act--the amount 

of content between commercial breaks--cut among three or four scenes associated with its own story line. 
 
       “[E]ach show runs three or four storylines simultaneously, making sure each transpires at a different rate. As a general rule, 

only one storyline will climax in any given week; the rest serve as ancillaries to this temporarily central issue.” [FN281] 
 
       Although appropriating aspects of the well-made play, soaps depart from that model in crucial ways. First, they provide not 

just one but several ongoing storylines, carefully balanced to satisfy very different levels of interest-- romance, humor, intrigue, 

and suspense--and to unfold at different rates so that the crisis of one subplot is juxtaposed with the exposition or complication 

of another. Second, while each storyline and episode contains exposition (a quick recap of the previous episode, for occasional 

viewers), complication, and crisis, shows almost invariably end just before, or during, the climactic moment, leaving resolution 

forever postponed. [FN282] 
 
C. Contemporary serials 
 
       Serials, as § 0 explains, originated when printing technology advanced to the point that mass-audience periodicals were 

feasible in the first half of the 19
th

 century. The advent of broadcast radio, in the first half of the 20
th

 century, continued the 

serialization of narratives. Radio shows were typically shorter than the average television program of the 21
st
 century, lasting 

between five and fifteen minutes. Many of the actions shows like Flash Gordon or the Green Hornet, would follow closely the 

weekly Sunday comic strip based on the character. Accordingly, each show would end with a cliffhanger, whetting the listeners' 

appetites for the conclusion (or other development) of the storyline a week later. In essence, many of these radio programs 

ended at the half way point of a typical weekly story arc, frustrating any desire for resolution and keeping the audience's at-

tention by promising to resolve the climactic scene the following week if the listener tunes in. 
 
       Some of today's scripted shows are “serials,” meaning that the main story *171 arc takes place over the course of a season, 

or over multiple seasons. Each episode wouldn't do well standing on its own as a storytelling device-- mainly because there is 

no resolution, but rather fits as a piece into a larger puzzle. 
 
       Other scripted programs like The Simpsons wrap up each episode at the obvious end to a story arc. The Simpsons even 
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joked about this in the early seasons, with two of the character's reassuring each other that whatever zany adventure they were 

on would be wrapped up by weeks end, and everything would return to a state of normalcy.  Characters and aspects of their 

stories continue through the season, but each episode stands on its own as a story telling device. 
 
       Most programs are a combination of the two types. Although each episode in many series has a driving plotline, there are 

season long arcs that pop up and move along throughout numerous episodes. This kind of storytelling format combines the 

audience's need for resolution of the immediate plotline, with their interest in the larger plotline and subplots simmering un-

derneath the major action and developing slowly week by week. Often, each episode of these shows has a transition that will 

include two major scenes; the climax of the weekly plotline, as well as a big reveal that advances a season-long plot. 
 
       An online soap opera magazine lists the following as “primetime soaps”: 90210, Desperate Housewives, Glee, The Good 

Wife, Gossip Girl, Grey's Anatomy, Hellcats, Nikita, and One Tree Hill. [FN283] 
 
       Glee follows a typical serial format, creating and advancing various plots at different rates throughout the season. The large 

ensemble cast also allows ample opportunity for numerous relationships among a large number of primary and secondary 

characters, as well as relatively less complex and shorter storylines that begin and conclude in single episode. 
 
       The primary storyline for the first five episodes, and the central storyline for the season, is the formation and development 

of the glee club, challenged by various threats. 
 
       Episode one introduces the viewer to Will Schuester, whose passion is to revive the school's glee club, and help young 

students find their voice and talents and develop as people. From the beginning, the club is met with resistance from numerous 

directions. The principal doesn't see the value in the club. None of the popular kids want to join. The militaristic coach of the 

successful cheerleading squad sees a rival in Will and acts to subvert his efforts. At the end of the episode, Will himself is 

pressured by his wife to give up teaching. When the *172 audience thinks that the club is dead, because its leader is quitting to 

get a “real job,” Will watches the club perform a spirited rendition of “Don't Stop Believin',” his passion is renewed, and the 

club lives on. Climax, falling action, and dénouement for one storyline, but the seeds have been sown for more. 
 
       The second and third episodes challenge the optimistic spirit from the last scene of the pilot. The club is trying to establish 

itself, but tension exists among the members. Compounding problems, the cheerleading coach, Sue Sylvester, dispatches 

cheerleaders to infiltrate the glee club, and bring it down from within. Sue's undercover agents--the newest cheerleading 

members--insist on a professional choreographer, who dilutes Will's leadership and insists on cutting all the misfit members for 

their social or physical disabilities. The episode ends with the club firing the choreographer, embracing their uniqueness, and 

planning to use those traits as strengths. Will they succeed? 
 
       At the end of episode four, Rachel, the uncontested diva and star of the club, quits to join the school musical, again leaving 

the future of the club in question. In episode five, Will brings in a ringer, a washed out former student turned failed stage 

performer, to fill in for Rachel. The new member performs well, but encourages other members to drink and to take drugs, 

shaking the foundation of the glee club. At the end of the episode, the new member is gone, and Rachel returns to the club. This 

episode includes a climax and resolution for one story line, but hints of more to come. 
 
       As the season progresses, each episode develops a new challenge for the club to overcome. New members, subversive 

efforts of outsiders, infighting, and lack of focus all create moments in each episode where the audience is left to wonder if the 

club will really rebound and grow, or disband or become something else. These challenges also create the background for 

concurrent storylines that either occupy a single episode, or continue as ongoing subplots throughout the season or series of 

episodes. 
 
       One of these subplots is Will's wife's feigned pregnancy. In the first episode, the revelation that she is pregnant acts as the 

catalyst for Will quitting the glee club, and teaching altogether. When it becomes clear that he is going to stay on, the audience 

is left to wonder how the pregnancy will influence Will's commitment to the club, having tested it once already. In the second 
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episode, the audience discovers that Will's wife is not really pregnant, but she has no intention of informing Will, hoping to 

keep him motivated to find a more successful career and to rebuild a tottering marriage. 
 
       In the fourth episode, the pregnancy storyline blends with a new subplot. Finn, the star quarterback, and male lead for the 

glee club, discovers that his *173 girlfriend, the head cheerleader and president of the abstinence society, is pregnant. We also 

find out that the real father is Finn's best friend, Puck. Quinn conceals the truth from Finn, and wants to keep the pregnancy a 

secret. Further, Will's wife, wanting to keep up the illusion that she is pregnant, learns of Quinn's pregnancy and sees an op-

portunity to obtain a baby and pretend that it is hers. In the fifth episode, Quinn cannot hide her morning sickness, and Puck 

reveals to the glee club that Quinn is pregnant but that Finn is the father. 
 
       These converging pregnancy storylines usually move along with one reveal per episode, leaving the audience in suspense 

until the subsequent episode. The merging of the two subplots in episode four also sent the storylines in unforeseen directions. 

Perhaps most importantly, though, these two subplots serve as a backdrop for more minor but persistent continuing storylines. 
 
       For example, in the pilot the audience is introduced to Emma, a teacher who pines for the married Will. In each episode, 

there is a tender or stern moment where Emma and Will connect, with the meaning of that connection lost on Will. Emma 

elevates her hopes in each episode, only to have them dashed at the end of each. The saddest moment of this storyline in the first 

five episodes is when Emma decides to settle for a date with the football coach, who has his own crush on her. 
 
       Similarly, Rachel, the lead female member of the glee club, is attracted to Finn, the quarterback. In episode two, the two 

practice a song together and even share a kiss, but Finn retreats from the obvious connection, feeling obligated to Quinn whom 

he thinks he impregnated. The will-they won't-they tension is palpable throughout the first five episodes, and every time it 

seems about to reach a climax, another subplot intervenes. 
 
       These ongoing storylines co-exist with simpler story lines for individual episodes. For example, in episode three, two 

secondary characters are involved in an unrequited love scenario. Kurt is gay, and although he is not officially “out,” his ste-

reotypical mannerisms signify a gay teen. Mercedes, a fellow misfit glee member, an overweight black girl in a predominantly 

white suburban school, forms a bond with Kurt. She mistakes the friendship for a romantic connection, and stubbornly denies 

her friends' insistence that Kurt is not interested in her in a sexual way because of his own sexual orientation. This story line 

begins and concludes within the space of episode three and the two characters finally have a heart-to-heart talk, becoming good 

friends after a climactic scene in which Mercedes vents her frustration. Within this episode, the Finn-Rachel love story moves 

along at a slower, subtler pace. 
 
       Glee epitomizes serialization by utilizing the confluence of story arcs of *174 varying lengths, complexity, and emotional 

range to accentuate and develop themes throughout the series. It gives the audience a sense of resolution with the epi-

sode-specific story arcs, while keeping them at times bewildered, intrigued, angry and hopeful with the more slowly developing 

arcs. This method keeps the audience engaged, intrigued, and satisfied all at once and is made possible by a large, layered 

ensemble cast, and numerous stories that utilize various narrative methods. 
 
D. Serialization by indie moviemakers 
 
       Serialization as practiced by Dickens, soap opera writers, and the writers of Glee, is completely within the reach of indie 

moviemakers. It draws on the creative process, not production extravaganzas. 
 
       Indeed, serialization is interesting to indie moviemakers because it can reduce costs, and fit production within the amounts 

of capital available at any particular stage. 
 
       Serialization can be used to reduce capital costs, while building interest among potential audience members and investors. 

Eric Richter and his collaborator Anthony Sumner used serialization to produce the movie Slices of Life [FN284] over a 

four-year period. From the beginning, they planned to release each episode and to stitch them together into a feature-length film 
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after they were all completed. [FN285] They knew the gist of what would occur in Episode #4 before they began shooting 

Episode #1, but they kept details of dialogue and story development flexible, expecting to learn as they proceeded with earlier 

episodes. They wrote the script so that they could use a different cast for each of the four episodes, those simplifying casting and 

scheduling. They put Episode #1 into the festival circuit before they began shooting Episode #2. The total budget for all four 

episodes was less than $30,000, most of it for food and refreshments, necessary to keep the cast motivated and on location. The 

movie was shot with a Panasonic DVX100B and a Panasonic HMC 150, and edited on Final Cut Pro. [FN286] 
 
E. IP Law for serials 
 
       In his articles on the future of the popular music industry, [FN287] the author of this article argues that copyright for 

recorded music is becoming largely irrelevant *175 because it is unenforceable, and because the price for recorded music is 

trending toward zero, eliminating any incentive for large-scale piracy. Copyright is not irrelevant for video entertainment, 

mainly because the capital costs for moviemaking and videogame development are so much higher than they are for recorded 

music. Enforceability of copyright in the video entertainment industry is greater because file sizes for digital movies are two or 

three orders of magnitude greater than for audio recordings, facilitating detection of infringing activity, while reducing incen-

tives for consumers to access unlicensed content. 
 
       Federal copyright law, which preempts state law, [FN288] grants authors of original works the exclusive rights to repro-

duce them, to prepare derivative works, to distribute copies to the public, and to perform or display them publicly. [FN289] 

With respect to the new possibilities for video entertainment, literal copying is not the main problem. In both music and video 

entertainment, the value is in the character: the artist in the case of popular music, the fictional characters in the case of video 

entertainment. The revenue stream the creator needs to protect is the stream associated with future exploits of the characters, not 

the adventures already presented. 
 
       That means that the interesting battleground for copyright is its extension to protect characters, not already-fixed expres-

sion in particular plots and scenes. The battleground for state law is to carve out an appropriate role for a right of publicity, free 

of copyright preemption, and comfortably anchored within the parameters of the First Amendment, forbidding appropriation of 

someone else's characters while leaving ample room for the creation of new ones. 
 
       In addition, space should be allowed for characters invented by others to live on in the creative efforts of new artists when 

their originators have let them die. 
 
       1. Copyright shifts in emphasis 
 
       Copyright, like other forms of intellectual property, is intended to reduce the benefits of free-riding, which is the appro-

priation of the creative and financial investment of the originator by third party (a “pirate”) who wants to divert the revenue 

stream earned by the investment to himself without incurring the fixed costs. For traditional media, copyright seeks to prevent 

free riding by imposing liability for literal copying--simply copying and distributing a movie. 
 
       If business models shift toward serialization, the free-riding problem is different. A pirate may not copy an earlier episode; 

he may write and release a *176 new episode based on the same characters, building on the parts of the story contained in 

already release episodes. To prevent this, copyright law must focus on protecting characters and partial story elements. That 

presents greater legal challenges and more uncertainties, illustrated by the case law analyzed in the following subsections. 
 
       2. Protection of characters and sequels 
 
       The structure of section 106 defining the exclusive rights of copyright holders permits two independent approaches to 

protecting sequels. [FN290] The first treats sequels as derivative works. Creating an unauthorized sequel thus infringes on the 

derivative work right of section 106. [FN291] The second extends protection to characters. Creating a sequel using another's 

characters thus infringes the reproduction right in section 106. [FN292] 
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       MicroStar v. Formgen Inc., [FN293] involved a computer game, Nuke It, which allowed players of another game, Duke 

Nukem 3D, to play new levels. The owner of the original game claimed that the audiovisual material presented to users when 

the two games ran together was a derivative work. In reversing the denial of the preliminary injunction, the court of appeals 

noted that: 
 
       A work will be considered a derivative work only if it would be considered an infringing work if the material which it has 

derived from a preexisting work had been taken without the consent of a copyright proprietor of such preexisting work. To 

prove infringement, [FormGen] must show that [D/N-3D's and N/I's audiovisual displays] are substantially similar in both ideas 

and expression. Similarity of ideas may be shown by comparing the objective details of the works: plot, theme, dialogue, mood, 

setting, characters, etc. Similarity of expression focuses on the response of the ordinary reasonable person, and considers the 

total concept and feel of the works. [FN294] 
 
       The quoted language, of course, makes derivative-work statute depend on analysis of copying of protected elements--the 

same analysis involved in a claim of infringement of the reproduction right. [FN295] 
 
        *177 In Warner Bros. Inc. v. American Broadcasting Companies, Inc., [FN296] the court of appeals affirmed summary 

judgment for the defendants, holding that the fictional television character Ralph Hinkley, was not sufficiently similar to the 

character Superman to support a claim of copyright infringement. The court provided an extensive historical analysis of cop-

yright protection for characters, citing many cases: 
 
       When, as in this case, the claim concerns infringement of a character, rather than a story, the idea-expression distinction has 

proved to be especially elusive. In Nichols, [Judge Learned] Hand applied his “abstractions” test in determining that neither the 

plot nor the characters of “Abie's Irish Rose” were infringed by a similar play called “The Cohens and the Kellys.” He noted 

that no case then decided had found infringement of a character described only by written word, although he recognized the 

possibility that a literary character could be sufficiently delineated to support a claim of infringement by a second comer, 45 

F.2d at 121. Copyrightability of a literary character has on occasion been recognized, Burroughs v. Metro-Goldwyn-Mayer, 

Inc., 519 F.Supp. 388, 391 (S.D.N.Y.1981) (Tarzan), aff'd with issue expressly left open, 683 F.2d 610, 621 (2d Cir.1982). 

However, there has been no doubt that copyright protection is available for characters portrayed in cartoons, even before 

Nichols, e.g., King Features Syndicate v. Fleischer, 299 Fed. 533 (2d Cir.1924) (Barney Google's horse, Spark Plug); Hill v. 

Whalen & Martell, Inc., 220 F. 359 (S.D.N.Y.1914) (Mutt and Jeff); see also Empire City Amusement Co. v. Wilton, 134 F. 

132 (C.C.D.Mass.1903) (Alphonse and Gaston) (claim sustained against demurrer), and after Nichols, e.g., Walt Disney 

Productions v. Air Pirates, 581 F.2d 751 (9th Cir. 1978) (Mickey Mouse and other Disney characters); Detective Comics, Inc. 

v. Bruns Publications, Inc., supra (Superman); see 1 Nimmer § 2.12. 
 
       In determining whether a character in a second work infringes a cartoon character, courts have generally considered not 

only the visual resemblance but also the totality of the characters' attributes and traits. See Detective Comics, Inc. v. Bruns 

Publications, Inc., supra, 111 F.2d at 433; Warner Brothers, Inc. v. Film Ventures International, 403 F.Supp. 522, 525 

(C.D.Cal.1975); see also Sid & Marty Krofft Television Productions, Inc. v. McDonald's Corp., 562 F.2d 1157, 1167 n. 9, 1169 

(9th Cir.1977) (H.R. Pufnstuf puppets created for children's television series). A pertinent consideration, formulated in a case 

concerning *178 greeting cards in which characters were one element of the art work, Roth Greeting Cards v. United Card Co., 

429 F.2d 1106, 1110 (9th Cir.1970), is the extent to which the allegedly infringing character captures the “total concept and 

feel” of the copyrighted character. See Sid & Marty Krofft Television Productions, Inc. v. McDonald's Corp., supra, 562 F.2d at 

1167 (puppets infringed); see also Eden Toys, Inc. v. Marshall Field & Co., 675 F.2d 498, 500 (2d Cir.1982) (“total concept and 

feel” pertinent but held lacking as to toy snowman). 
 
       A somewhat paradoxical aspect of infringement disputes, especially pertinent to claims of character infringement, con-

cerns the attention courts give both to similarities and differences in the two works at issue. Professor Nimmer categorically 

asserts as a proposition, “It is entirely immaterial that in many respects plaintiff's and defendant's works are dissimilar if in other 

respects similarity as to a substantial element of plaintiff's work can be shown.” 3 Nimmer § 13.03[B] at 13-38. In Hand's pithy 
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phrase, “[N]o plagiarist can excuse the wrong by showing how much of his work he did not pirate.” Sheldon v. Metro-Goldwyn 

Pictures Corp., 81 F.2d 49, 56 (2d Cir. 1936). Yet Professor Nimmer also recognizes, as a second proposition, that “a defendant 

may legitimately avoid infringement by intentionally making sufficient changes in a work which would otherwise be regarded 

as substantially similar to that of the plaintiff's,” a proposition we recognized on the prior appeal of this case . . . . 
 
       The tension between these two propositions perhaps results from their formulation in the context of literary works and their 

subsequent application to graphic and three-dimensional works. A story has a linear dimension: it begins, continues, and ends. 

If a defendant copies substantial portions of a plaintiff's sequence of events, he does not escape infringement by adding original 

episodes somewhere along the line. A graphic or three-dimensional work is created to be perceived as an entirety. Significant 

dissimilarities between two works of this sort inevitably lessen the similarity that would otherwise exist between the total 

perceptions of the two works. The graphic rendering of a character has aspects of both the linear, literary mode and the mul-

ti-dimensional total perception. What the character thinks, feels, says, and does and the descriptions conveyed by the author 

through the comments of other characters in the work episodically fill out a viewer's understanding of the character. At the same 

time, the visual perception of the character tends to create a dominant impression against which the similarity of a defendant's 

character may be readily compared, and significant differences readily noted. 
 
       Ultimately, care must be taken to draw the elusive distinction between a *179 substantially similar character that infringes 

a copyrighted character despite slight differences in appearance, behavior, or traits, and a somewhat similar though 

non-infringing character whose appearance, behavior, or traits, and especially their combination, significantly differ from those 

of a copyrighted character, even though the second character is reminiscent of the first one. Stirring one's memory of a copy-

righted character is not the same as appearing to be substantially similar to that character, and only the latter is infringement. 

[FN297] 
 
       3. Fan fiction case law 
 
       “Fan fiction” labels a phenomenon in which persons other than the author of a work write their own stories about characters 

created by the original author, usually making no pretense that the characters are different. Fan fiction is an exploding genre, 

fueled by the ease with which new works by unknown authors can be disseminated on the Internet. “Mary Sue fiction” creates 

stories in which minor characters from earlier works star in new works or in which entirely new characters are inserted. “Slash 

fiction” takes male characters from earlier works and puts them in gay contexts. “Real person slash fiction” takes real people 

and puts them in stories involving gay relationships or encounters. [FN298] 
 
       Two recent cases involving fan fiction afforded copyright protection to fictional characters, one involving Holden Caul-

field from Catcher in the Rye, the second involving Harry Potter. 
 
       In Salinger v. Colting, [FN299] the district court granted a preliminary injunction barring publication of an unauthorized 

sequel to Catcher in the Rye, finding probability of success on prima-face copyright infringement and unlikelihood of success 

on a fair use defense. The accused work, 60 Years Later: Coming Through the Rye (hereinafter “60 Years”), used the principal 

character of Catcher in the Rye, Holden Caulfield, renamed as “Mr. C,” sixty years after the events portrayed in the original 

Catcher, reflecting on and repenting on some of *180 the actions he took in the original novel. [FN300] 
 
       Without extensive analysis in its written opinion, the district court reiterated its conclusion at an earlier hearing that the 

Holden Caulfield character was “distinctively delineated” in Catcher and therefore qualified for copyright protection. [FN301] 

It also found that an ordinary observer would conclude that the character Mr. C in 60 Years was the same character as Holden 

Caulfield, thus satisfying the test for copying and therefore for prima-facie infringement. [FN302] 
 
       The remainder of the analysis in the written opinion focused on the claim that any infringement in 60 Years was privileged 

as fair use. The defendant argued that 60 Years was transformative as parody or critical analysis. Transformative works are 

more likely to constitute fair use under the first statutory factor. 17 U.S.C. sec. 107(1) (“purpose and character of the use”). The 

court explained the rationale for privileging transformative works. 
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       The central purpose of the inquiry into the first factor is to determine . . . whether the new work merely supersedes the 

objects of the original creation or instead adds something new, with a further purpose or different character, altering the first 

with new expression, meaning, or message; it asks, in other words, whether and to what extent the new work is “transforma-

tive.” Although a transformative use is not strictly required for the Defendant to establish the defense of fair use, the goal of 

copyright, to promote science and the arts, is generally furthered by the creation of transformative works. Such works thus lie at 

the heart of the fair use doctrine's guarantee of breathing space within the confines of copyright, and the more transformative 

the new work, the less will be the significance of other factors, like commercialism, that may weigh against a finding of fair use. 

The first fair use factor calls for a careful evaluation whether the particular quotation is of the transformative type that advances 

knowledge and the progress of the arts or whether it merely repackages, free riding on another's creations. If a quotation of a 

copyrighted matter reveals no transformative purpose, fair use should perhaps be rejected without further inquiry into other 

factors. Factor One is the soul of fair use. A finding of justification under this factor seems indispensable to a fair use defense. 

[FN303] 
 
       The court found few new and original creative elements in 60 Years: 
 

        *181 “Colting's assertion that his purpose in writing Catcher was to ‘critically examin[e] the character Holden, and 

his presentation in Catcher as an authentic and admirable (maybe even heroic) figure’ is problematic and lacking in 

credibility.” [FN304] 
       The defendants argued that the 76 year old C made much the same kinds of observations and reflections, as 16-year-old 

Holden Caulfield, “but coming from a 76 year old and applied to a world much changed in the 60 intervening years, such 

observations and reflections fall flat. They reveal a character whose development was arrested at 16, who instead of growing up 

could only grow old. [C]oming from a 16 year old, they seemed honest and endearing. Coming from the 76 year old C, how-

ever, they seem pathetic. Suggesting a life of isolated drifting, they evoke Aristotelian fear and pity-that is, they force readers to 

ask whether such anomie is all we fans of Holden may expect in old age. If this is where his rebellious independence leads, is it 

as attractive as we adoring fans of CR imagined?” [FN305] 
 
       However, Holden Caulfield as delineated by Salinger was already often “miserable” and “unconnected” as well as fre-

quently “absurd[ ]” and “ridiculous,” as Colting says of his elderly version of the character. In fact, it was these very charac-

teristics that led Caulfield to leave or be expelled from three boarding schools, to wander the streets of New York City alone for 

several days, to lack any close friends other than his younger sister Phoebe, and ultimately to become a patient in a psychiatric 

hospital. Hence, to the extent Colting claims to augment the purported portrait of Caulfield as a “free-thinking, authentic and 

untainted youth” and “impeccable judge of the people around him” displayed in Catcher by “show[ing] the effects of Holden's 

uncompromising world view,” those effects were already thoroughly depicted and apparent in Salinger's own narrative about 

Caulfield. [FN306] 
 
       It was not parodic, the court found, merely to explore the same characteristics of the character in a different context--one in 

which society and the characters had aged. [FN307] “J.D. Salinger was aware of, and indeed emphasized the fact that Holden's 

uncompromising authenticity was at least partially responsible for his failure to ‘grow up’ and become a fully-functional adult 

with *182 the capacity for mature relationships.” [FN308] 
 
       Further undercutting the parody argument were repeated statements by the author of 60 Years that it was a tribute or a 

sequel. [FN309] 
 
       Even if 60 Years and Mr. C were not parodic, they might nevertheless be transformative if they added “something new, 

with a further purpose or different character, altering the first with new expression, meaning, or message.” [FN310] 
 
       It found that the naiveté, depression, loneliness, absurdity, and inability to grow and mature, depicted in 60 Years were not 

new; they were “abundant, and perhaps even central to the narrative of Catcher . . . .” [FN311] 
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       Merely moving time forward by sixty years did not make the work transformative. [FN312] 
 
       It acknowledged that adding new characters to a work could add transformative value but that such new elements must be 

balanced against what is borrowed from the original work. [FN313] Because the transformative nature of 60 Years was limited, 

fair use depended on the other three factors. 60 Years was undeniably commercial, and so that aspect of the first factor weighed 

against fair use. [FN314] The character of Catcher as creative fiction put it at the center of the types of works copyright law is 

intended to protect, so this factor weighed against fair use. [FN315] 
 
       The court found that 60 Years copied far more from Catcher than was necessary for parody or criticism: 
 
       Most notably, Defendants have utilized the character of Holden Caulfield, reanimated as the elderly Mr. C, as the primary 

protagonist of 60 Years. Mr. C has similar or identical thoughts, memories, and personality traits to Caulfield, often using 

precisely the same or only slightly modified language from that used by Caulfield in Catcher, and has the same friends and 

family as Caulfield. For example, like Holden, Mr. C is a frequent liar, constantly complains, is out of shape, has trouble 

maneuvering in the dark, combs his hair with his hand to one side, wears the same red hunting cap, is obsessed with whether 

birds migrate for the winter, and likes the feeling of time standing still in museums. (He also loves *183 to use the words 

“goddam,” “phony,” “crumby,” “lousy,” “hell,” and “bastard,” as well as the phrase “kills me,” but does not like the word 

“grand.” Both characters use the phrase “shoot the bull” or “shoot the crap” to refer to allegedly unimportant conversations 

about ducks or sparrows. [FN316] 
 
       60 Years also had “similar and sometimes nearly identical supporting characters, settings, tone, and plot devices to create a 

narrative that largely mirrors that of Catcher.” [FN317] 
 
       So the third factor, “amount and substantiality of the portion used in relation to the copyrighted work as a whole,” [FN318] 

weighed against fair use. 
 
       The fourth factor, impact on the market for the original, [FN319] also weighed against fair use because 60 Years, by 

continuing the story of Catcher and its protagonist, was the kind of work that the author of the original would be likely to create 

or license others to create as a derivative work. [FN320]” [T]he licensing of derivatives is an important economic incentive to 

the creation of originals.” [FN321] 
 
       The court of appeals vacated the preliminary injunction and remanded for consideration of irreparable injury and the public 

interest. [FN322] Notably, it observed: 
 
       The public's interest in free expression, however, is significant and is distinct from the parties' speech interests. By pro-

tecting those who wish to enter the marketplace of ideas from government attack, the First Amendment protects the public's 

interest in receiving information. Every injunction issued before a final adjudication on the merits risks enjoining speech 

protected by the First Amendment. Some uses, however, will so patently infringe another's copyright, without giving rise to an 

even colorable fair use defense, that the likely First Amendment value in the use is virtually nonexistent. [FN323] 
 
       It explicitly, however, affirmed the district court's finding of likelihood of *184 prima facie infringement and the unlike-

lihood of a successful fair use defense, summarily describing and accepting the district courts findings of substantial similarity 

and absence of transformative nature. [FN324] 
 
       Warner Bros. Entertainment Inc. v. RDR Books [FN325] involved a claim of copyright infringement by J.K. Rowling, the 

author of the Harry Potter series of books against Steven Vander Ark and RDR Books. Warner Brothers was Rowling's li-

censee. Vander Ark had developed and published on the web a “Harry Potter Lexicon,” which provided supplementary in-

formation on the characters and events in the Harry Potter books. When the Lexicon was only on the Web, Rowling and Warner 

Brothers had encouraged Vander Ark's activities. When he contracted with RDR Books to publish the lexicon in book form, 

Rowling and Warner Brothers objected. 
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       The district court found that the Lexicon was substantially similar to the copyrighted works, and thus supported the legal 

conclusion that the accused work was prima-facie infringing of Rowling's reproduction right. Four hundred and fifty pages of 

the Lexicon drew primarily from the 4,100-page Harry Potter series. [FN326] Most of the Lexicon's 2,437 entries “contain 

direct quotations or paraphrases, plot details, or summaries of scenes from one or more of the Harry Potter novels.” [FN327] It 

found that defendant copied “fictional facts created by Rowling, such as the attributes of imaginary creatures and objects, the 

traits and undertakings of major and minor characters, and the events surrounding them,” [FN328] and that “such invented facts 

constitute creative expression protected by copyright.” [FN329] 
 
       It found, however, that the creation of the Lexicon did not infringe Rowling's derivative-work right. “A work is not de-

rivative . . . simply because it is ‘based upon’ the preexisting works.” [FN330] “[T]he Lexicon does not recast the material in 

another medium to retell the story of Harry Potter, but instead gives the copyrighted material another purpose.” [FN331] 

Footnote 18 in the opinion suggests that the district could was conflating interpretation of the derivative-work *185 definition 

with the first element of fair-use analysis. [FN332] 
 
       Having found prima facie infringement of the reproduction right, the court went on to consider the defendants' fair use 

defense. It found the Lexicon to be transformative, intended for reference and not pure entertainment purposes. [FN333] Its lack 

of critical analysis or humor was not determinative of its status as transformative. [FN334] 
 
       As to the purpose element of fair use, however, the court found that the defendant's use was commercial, intended to profit 

from the entertainment value of the original works. [FN335] On the third factor, it found that the amount and substantiality of 

use weighed against fair use, because the Lexicon employed considerably more verbatim copying or direct paraphrasing than 

was necessary to provide mere references. [FN336] 
 
       On the fourth factor, the court found “no plausible basis to conclude that the Lexicon would impair sales of the Harry Potter 

novels.” [FN337] A closer question was presented by Rowling's announced intention to produce her own reference guide, but 

the court found that “the market for reference guides to the Harry Potter works is not exclusively hers . . . no matter the 

commercial success attributable to the popularity of the original works . . . . The market for reference guides does not become 

derivative simply because the copyright holder seeks to produce or license one.” [FN338] Then, entirely speculatively, the 

court held that the Lexicon would impair the market for derivative works for songs and poems in the Harry Potter novels, even 

though there was not supporting testimony of Rowling's intention to exploit that market. [FN339] 
 
       On balance, it held that the Lexicon did not meet the requirements of fair use and granted a permanent injunction against 

publication of the Lexicon. [FN340] In the public-interest part of its injunction analysis, it recognized that “the Lexicon's *186 

purpose of aiding readers of literature generally should be encouraged rather than stifled.” [FN341] On the facts, however, the 

Lexicon appropriated so much of Rowling's creative work that its publication and the proliferation of similar works would 

“deplete the incentive for original authors to create new works.” [FN342] 
 
       4. New possibilities for trademark 
 
       Trademark law, intended to protect sources of commercial goods and services, offers uncertain protection for characters 

and story lines. 
 
       In D.C. Comics v. Kryptonite Corp, [FN343]the district court held that the term kryptonite qualified for trademark pro-

tection: 
 
       Protectable “ingredients” recognized in this circuit include the names and nicknames of entertainment characters (“bionic” 

man and woman), as well as their physical appearances and costumes, but not their physical abilities or personality traits. Id. 

See also, Warner Bros. v. Gay Toys, 658 F.2d 76, 78 (2d Cir.1981); Universal City Studios, Inc. v. T-Shirt Gallery, Ltd., 634 

F.Supp. 1468, 1476, n. 9 (S.D.N.Y.1986) (“[i]t is not disputed that section 43(a)'s protections ‘extend to the specific ingredients 

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1981137426&ReferencePosition=78
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=345&FindType=Y&ReferencePositionType=S&SerialNum=1986126545&ReferencePosition=1476
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=345&FindType=Y&ReferencePositionType=S&SerialNum=1986126545&ReferencePosition=1476
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of a successful T.V. series”’). 
 
       In DC Comics, Inc. v. Powers, which is directly on point, an infringer attempted to publish a magazine under name “The 

Daily Planet” -the same name as the fictitious newspaper that employs Superman's alter ego, Clark Kent. There was nothing in 

the record that showed that DC Comics had used “The Daily Planet” on a product in the traditional trademark sense. However, 

the Court found that, because over time there had grown such a close association between the “The Daily Planet” and Super-

man, that DC Comics owned protectable rights in “The Daily Planet.” 465 F.Supp.843, 847 (S.D.N.Y.1978). [FN344] 
 
       5. Implications for indie moviemakers 
 
       The case law analyzed in the preceding four subsections suggest two encouraging conclusions for indie moviemak-

ers.  First, if they embark on serialization, they can have reasonable confidence that they can win copyright infringement (and 

maybe trademark infringement) actions against others who appropriate their characters and plot lines, at least for characters and 

plot lines that are well developed. 
 
       Second, the uncertainty of the tests for infringement applied in these *187 contexts can work as an inducement for explicit 

collaboration under copyright terms agreed on in advance, as considered in the following section. 
 

VII. Crowd sourcing 
 
A. The concept 
 
       Crowd sourcing has the potential to assist with two aspects of production: raising capital, and enlisting artistic collabora-

tion. 
 
       Crowd sourcing is a tool analogous to outsourcing.  However, instead of outsourcing tasks to a specific individual, group, 

or country, an entity may crowd source to unidentified groups - ranging from a small crowd of people to the world popu-

lace.  Jeff Howe, writer for Wired Magazine, coined the term in 2006. [FN345] He defined crowd sourcing as “the act of taking 

a job traditionally performed by a designated agent (usually an employee) and outsourcing it to an undefined, generally large 

group of people in the form of an open call.” [FN346] The concept of crowd sourcing, however, has been around much longer. 

Newspapers and the nightly news have taken information from the undefined public to support their programs for decades. This 

early use of crowd sourcing highlights a deficiency in Howe's definition of the term. He accounts for the active accumulation of 

information from the undefined public. However, the public may take its own, unsolicited initiative in providing information to 

the entities that need it. 
 
       Crowd sourcing provides a substantial benefit to those that effectively use the tool.  It provides a less costly option to solve 

problems, research and develop, and create content by accessing a cheap labor pool. [FN347] While it may take company 

employees years of research to crack an overly scientific problem, that company can seek the public's insight and expertise to 

save time and money. [FN348] The Internet allows these companies to post their problems on Web 2.0 enabled websites, and 

then receive feedback from anyone willing to attempt the problem. All the crowd needs is access to the website and the time to 

figure out the problem. Colgate-Palmolive had such a problem. It posted its problem to InnoCentive's website, a hub for 

businesses seeking help from scientists around *188 the world. Colgate-Palmolive had to figure out a way to inject fluoride 

powder into a toothpaste tube without it dispersing into the surrounding air. Colgate's R&D team was stumped - mainly because 

this was a physics problem, while the staff was trained in tube technology. One out-of-work scientist stumbled upon the 

problem and had figured it out before he was done reading the excerpt. He theorized that an electrical charge should be imparted 

to the powder while grounding the tube. This “simple” solution earned the scientist, Melcarek, $25,000. [FN349] 
 
       A quick glance at other uses of crowd sourcing quickly dispels the perfect dream scenario described above.  Amazon.com's 

crowd sourcing website, Mechanical Turk, asks Joe Public to complete tasks that cannot be accomplished by computers - 

providing examples of handwriting in Chinese, writing plot summaries for movies, and transcribing podcasts. [FN350] Am-

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=345&FindType=Y&ReferencePositionType=S&SerialNum=1979184342&ReferencePosition=847
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azon has named each task HITs (human intelligence tasks). Each HIT may earn the user anywhere from $.01 to $2.50, and 

usually do not take more than thirty minutes to complete. Even though most tasks are not time consuming, there is not much 

incentive to complete many of the tasks on Mechanical Turk due to the small amount of return to the laborer. [FN351] 
 
       Howe, in an attempt to give people clear principles common to all laborers in the crowd, offered his Five Rules of the New 

Labor Pool: 
 
       The Crowd is Dispersed.. While a dispersed crowd may gain access to a larger pool of individuals and expertise, it must be 

kept in mind that your problem or task must be completed remotely. 
 
       The Crowd has a Short Attention Span.. Laborers are not making careers on crowd sourcing.  They have other jobs and 

things to do, and they take advantage of crowd sourcing's benefits in their spare time.  Also, those that frequent crowd sourcing 

websites, like Melcarek, typically spend thirty minutes on a problem before giving up and moving to another. 
 
       The Crowd is Full of Specialists. People with scientific backgrounds can fix a company's physics or chemistry prob-

lem.  Microsoft can tap crowds that have experience troubleshooting their previous products. 
 
       The Crowd Produces Mostly Crap. An open call for work will produce mostly crap.  The seekers need to figure out ways to 

filter out that crap.  InnoCentive has done that work for its seeking users.  They rank different *189 scientists based on the 

feedback from the company assessing the laborer's work so that future seekers can limit their amount of feedback to those with 

the highest success rate. 
 
       The Crowd Finds the Best Stuff. This is most evidenced by YouTube.  The crowd has collectively told the masses and 

television stations what they think is funny, interesting, thought-provoking, etc. by virtue of the clip's view counter.  New TV 

programs, such as Tosh.0 have capitalized on this by presenting countdown lists of the funniest and most watched YouTube 

clips from the previous week. [FN352] 
 
       Aside from the Five Rules, there are also different crowd sourcing strategies of which seekers may take advantage: 
 
       Crowdfunding. The Nashville-based band The Young International has recently taken advantage of this strategy while 

trying to record and release their debut EP.  They have tapped various social networking sites by advertising, inviting, and 

encouraging others to invite friends to donate money to their EP.  In exchange donators receive a copy of the EP and the more 

lofty benefit of feeling a part of the creation process. [FN353] 
 
       Crowdcreation. The scientific tasks explained above are examples of crowdcreation (and arguably of crowdwisdom in 

certain instances).  YouTube offers other examples of crowdcreation.  There are clips that accumulate the musical work of one 

musician, who has then invited the YouTube community to add to that original work.  Also, many modern videogames, such as 

Halo, may be considered a form of crowdcreation.  The undefined public may join a gamer (seeker) to create different gaming 

scenarios. 
 
       Crowdvoting. Any open call to participate in a survey or focus group is an example of crowdvoting. 
 
       Crowdwisdom. Wikipedia blurs the distinction between crowdcreation and crowdwisdom.  When an original entry is made 

on Wikipedia by an undefined public user, that is crowdcreation.  However, the wisdom of other users to fix mistakes found in 

the articles is an example of crowdwisdom.  Also, the mobile text service, Cha Cha, utilizes the crowd of Cha Cha employees to 

answer text messages from anyone unable, or unwilling, to search for the answer for himself.  Cha Cha employees are given 

text messages at random.  They then, usually, do a quick Google search to find the answer, and then text that answer to the *190 

questioner. This same concept can apply to Twitter. One may ask questions to the crowd that comprises followers. [FN354] 
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B. Extension of crowd sourcing to moviemaking 
 
       Crowd sourcing can be used to manage the creative process for video-entertainment so as to reduce capital requirements 

and enlist the creative energies of a fan base for serials. The expectations of potential audience members are evolving to include 

participation in the artistic process, given expansion of the blogoshere on video entertainment, tweets about movies, television 

programs, and YouTube videos, and the inherently interactive nature of videogames. 
 
       Consider how this might be done in the context of script writing. The script writing model then can be extended to direction 

and photography. The principal creator would define a story theme and the characters that appear in the story. He would shoot 

the initial ten minutes of the movie, and post it on a specialized website in a format suitable for streaming. On the website also 

would appear typical crowd-sourcing solicitations for others to develop ideas for the next episode. Submissions would be in the 

form of scripts. The principal creator would shoot the “winning” script or scripts. 
 
       This basic idea can be extended by allowing submitters to submit not only scripts, but also short videos. It is unlikely that 

the submitted videos would be consistent in lighting and set-design to the extent necessary to permit them to be delivered as the 

next sequel. Moreover, the cast would be different for each submission. There are, however, significant artistic payoffs. The 

principal creator--and the “crowd” participating in a particular project--would get to see various approaches to set-design, 

lighting, direction, and casting. In some respects, the crowd sourcing would become an extended audition process, multiplying 

the number of actors playing the pre-defined characters. 
 
       When competing videos are submitted, two paths are conceivable. In the first, the principal creator would use the winning 

submission or submissions as pilots and would himself reshoot the action, with the original cast, possibly supplementing it with 

actors newly discovered by appearing in the winning video. In the second, the principal creator would give instructions to the 

winner on reshooting the winning video segment. Cast members from both the original segment and the winning segment could 

participate in the reshoot as appropriate, shaped by artistic and financial considerations. 
 
        *191 The end product of this collaborative process could be a serial delivered on the Web, as is suggested in the foregoing 

discussion. It also could be a feature length film delivered through other channels or elements for a videogame. 
 
       A more ambitious application of the concept would involve posting a script and inviting actors to “audition” for specific 

roles. The audition performances would be submitted in the form green-screen videos. The organizer would then edit the best 

audition performances into one or more scenes. At the extreme, this concept could be used to create an entire movie. For that to 

be possible, each actor's “audition” would have to include all of the scenes involving a particular character. 
 
       Traditional crowd sourcing methods also would be used to solicit financial contributions to support the production of the 

new episode, either after the principal creator has selected the winning script(s) or contributions could be sought for the sub-

missions themselves once one or more are selected. In this case the selection process would be influenced entirely or partially 

by the amount of financial support available for each competing candidate. 
 
       For the concept to succeed, the first episode would have to be sufficiently compelling to attract interest from other 

screenplay writers and contributors. Many efforts no doubt would fail, but some would succeed. Kurt Hugo Schneider has been 

phenomenally successful [FN355] in using Web-based crowd sourcing to design subsequent episodes of a serial story. [FN356] 
 
       The principal creator would retain overall creative control; otherwise the submitted scripts would not extend the initial 

episode in a pleasing way, for example, by producing discontinuities in story development or muddying character definition. 

Likely, a sufficiently large group of participants, however, would come up with ideas that advance the story and deepen the 

characters. 
 
       Not only would the principal creator realize artistic fulfillment; everyone who submits a script would experience the ful-

fillment of having his artistic ideas exposed to a larger audience than otherwise is the case with the vast majority of scripts 
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written by independent screenwriters. 
 
       The financial contributions could be shared among all participants; the terms of the sharing are simply a function of 

business model design and contract drafting. 
 
       Movie and TV studios have been using the “test-screen” for years, but each *192 test screen is restricted to a specific 

geographic area. A moviemaker could use crowdvoting to augment the current nature of test screenings so that a more geo-

graphically diverse set of people could view not only the final product, but maybe vote on which scripts or filmed segments are 

the best contributions from the laborers. Obviously the Internet is the medium to reach this broad geographic base. 
 
C. Open software and digital commons 
 
       Open-source software, though not generally considered as part of the crowd sourcing phenomenon, is intended to enable 

crowd sourcing. Because anyone in the world can modify and improve existing versions of open-source material, the 

open-source movement is in fact a platform for crowd sourcing. 
 
       Open-source software is a philosophy popularized by the Creative Commons. [FN357] It grants anyone a license to use and 

modify covered software in exchange for a commitment by the user to extend some or all of the open-software terms to others. 
 
       Open software can reduce the cost of video production and facilitate collaboration among multiple contributors. Part of the 

game-development universe long has included groups of developers working with open-source software. Typically they release 

their games in open-source formats, allowing others to add on to them. Warzone 2100, a real-time strategy game, is an example. 

[FN358] Open-source game-development tools include Blender, a 3D graphics application for animating, rendering, editing 

and compositing. [FN359] Compositing is the process of combining images from difference sources into one image or scene. It 

is the digital version of the traditional “green-screen” technique in traditional moviemaking. GtkRadiant is a level-design or 

game-mapping package, used to create locales, stages, or missions. [FN360] 
 
       Free game engines have been standardized, including DarkPlaces, ioquake3, Stratagus, Pygame, and Sauerbraten, en-

couraging group development by virtual communities. [FN361] The Battle for Wesnoth is such a community game develop-

ment project, in which ideas for the fictional universe, including story lines, scenes *193 and characters. [FN362] The Battle for 

Wesnoth [FN363]allows anyone to create new campaigns through a text editor manipulating the Wesnoth Markup Language. 

Contributors can use preset designs, such as for lighting, or create their own. An approval process selects certain submissions 

for incorporation into “official” versions of the game. [FN364] According to the project's website, four million downloads of 

the game and associated software had occurred by April 2010. [FN365] The website solicits involvement by translators, graphic 

artists, music composers, sound artists for special effects, writers, and coders. [FN366] A number of developer forums, e.g. for 

art contributions, music and sound development, writers for story prose, and faction and era development, with posts num-

bering from the hundreds to the thousands. [FN367] One of the discussions focuses on the allegiances of “Loyalists” and 

“Rebels.” [FN368] Another threat presents a story outline for a new campaign based on the Punic Wars and asks for help. 

[FN369] Someone responded: 
 
       I could help Hannibal is likely my favorite general. I've read a lot on him. However just translating what you have into a 

more poetic form would be hard. It would be like translating a book into another language. If you want to tell me which 

characters you are using what your scenarios will consist of and what message you are trying to get across I could write a little 

and see what you think. Or if you would rather do it yourself read Virgil's the Aeneid. That has the right language and the story 

of the friction between the Romans and Carthaginians would also likely be helpful. [FN370] 
 
D. Legal relationships in the crowd 
 
       The legal relationships among persons participating in creation of video entertainment through crowd sourcing--just like 

any collaborative situation-- are determined by a mixture of copyright and contract law. The foundation for the *194 rela-
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tionships is determined by the business judgment of the organizer of the crowd-sourcing system. Beyond the boundaries of 

explicit contracts are default rules for ownership of copyright, including those for works made for hire and those for joint 

copyright. 
 
       1. Work made for hire 
 
       At one extreme, the organizer may decide that he should end up owning the entire copyright for all the contributed material. 

The cleanest way to achieve this is to ensure that each contributor is bound by a work made for hire agreement, [FN371] ac-

companied by an assignment of copyright. Work made for hire agreements may require consideration. A work made for hire 

agreement is better for the organizer than an assignment of the contributor's copyright. The crucial difference between a work 

made for hire and a work subsequently assigned is that the statutory power of heirs of the copyright owner to prevent renewal 

applies only to assignments and not to works made for hire. [FN372] 
 
       Whether a work or a contribution to a work is made for hire depends, in the absence of an explicit agreement, on inferences 

drawn from the relationship between the parties. Employment relationships are presumed to result in works made for hire; 

independent contractor relations are presumed to leave copyright with the creator. [FN373] Most disputes involve independent 

contractors. It may be crucial whether the putative employer or commissioning actor paid the author a lump sum or otherwise 

provided resources. The person providing the up-front resources is presumed to have commissioned a work made for hire. On 

the other hand, if the author receives only royalties, the inference is that the author was the initial owner of the copyright. 

[FN374] This is not the same thing, however, as requiring that an explicit work made for hire agreement be supported by 

consideration. Nevertheless, a work made for hire agreement is a contract, and subject to the usual requirements for contract 

formation. In the crowd sourcing context, if the author was subject to a click-wrap agreement purporting to treat his creative 

effort as a work made for hire and the author received absolutely nothing in return, a substantial argument could be made that 

the work made for hire agreement was unenforceable because it was not supported by consideration. But *195 an author of an 

episode or other creative content incorporated by the organizer of the crowd-sourcing system almost certainly would receive 

something in return: enhancement of reputation, pleasure in having his work accepted and, perhaps, some economic interest in 

the exploitation of the combined effort. In such cases, failure of consideration would be a frivolous argument. 
 
       2. Independent copyrights in individual contributions 
 
       At the opposite extreme, the organizer may be willing to allow contributors to retain the copyright in their contributions. 

The practical problem with this arrangement is that the contributors would not be free to exploit the organizer's characters in the 

contributors' work absent a license from the organizer, and the organizer would not be free to exploit the contributions as new 

episodes of a continuing story featuring a constant set of characters absent a license from the contributors. 
 
       In the cross-licensing agreements certain to result from the collaboration, a mixture of contract-based and statutory copy-

right rights would be involved. 
 
       Contractual restrictions [FN375] can supplement the protections afforded by copyright law to a rights holder. [FN376] 

Restrictions in licenses, though originating in contract, also may make violations of the license restrictions copyright in-

fringements. In Jacobson v. Katzer, [FN377] the Federal Circuit disagreed with the district court, which had held that re-

quirements in an open-source software license to maintain open-source privileges constituted contractual obligations but that 

violation of them could not support a claim for copyright infringement. [FN378] The court of appeals distinguished a situation 

in which the grantor of a non-exclusive license to a copyrighted work can sue only for breach of contract and not for copyright 

infringement from situations in which the license is limited in scope. The grantor of a limited-scope license can sue for copy-

right infringement when the licensee exceeds the scope of the license. [FN379] “Thus, if the terms of the Artistic License 

allegedly violated are both covenants and conditions, they may *196 serve to limit the scope of the license and are governed by 

copyright law. If they are merely covenants, by contrast, they are governed by contract law.” [FN380] It noted the use of 

language in the open-source license that indicated that the disclosure requirements were conditions and not merely covenants. 

[FN381] It also explained the economic motivation for the limitations: 
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       The conditions set forth in the Artistic License are vital to enable the copyright holder to retain the ability to benefit from 

the work of downstream users. By requiring that users who modify or distribute the copyrighted material retain the reference to 

the original source files, downstream users are directed to Jacobsen's website. Thus, downstream users know about the col-

laborative effort to improve and expand the SourceForge project once they learn of the “upstream” project from a “down-

stream” distribution, and they may join in that effort. [FN382] 
 
       3. Joint copyright 
 
       Another possibility, driven by business judgment, is that the organizer and all contributors would be joint owners of the 

copyright in the characters in the ongoing serial. 
 
       Under the copyright statute, “a ‘joint work’ is a work prepared by two or more authors with the intention that their con-

tributions be merged into inseparable or interdependent parts of a unitary whole.” [FN383] 
 
       Quintanilla v. Texas Television, Inc., arose out of a video taping by a television station of of a music concert. [FN384] The 

manager of the band performing the concert gave permission to the television station to make the video and to show it on news 

programs. The manager died and the TV station showed the video on a memorial show, triggering a suit by the manager's 

successors for copyright infringement. The court of appeals affirmed summary judgment against the rights holders. The court 

rejected the plaintiff's argument that the videotape was a work made for hire. The TV station video crew were not the manager's 

employees, [FN385] and although he “had control over the concert, [he] did not control the manner in which KIII taped the 

event.” [FN386] 
 
        *197 It also rejected a joint copyright argument, because a “co-owner of a copyright cannot be liable to another co-owner 

for infringement of the copyright,” [FN387] although a co-owner is obligated to account to other co-owners for any profits 

resulting from exploitation of the copyright, under general common-law principles governing relations among co-owners of 

any kind of property. [FN388] Federal copyright law determines whether a joint copyright existed. The rights as between joint 

owners are a matter of state law. [FN389] 
 
       Nicholson v. Shafe, illustrates the interplay between federal and state law and the perils that await a copyright plaintiff who 

does not give sufficient weight to a possible joint copyright. [FN390] The original plaintiff wrote a section of a career training 

publication and sued the publisher in federal court for infringement. The publisher defended on work-made-for-hire and 

joint-copyright grounds. [FN391] The federal court found that the work in question constituted a joint work and thus granted 

summary judgment for the defendant on the infringement action. [FN392] Then the losing party in the infringement action filed 

an action in state court seeking an accounting for copyright profits. [FN393] The defendants prevailed on a jury verdict after the 

state trial court found that it was not bound by the federal court's joint-work characterization, but instead could apply Georgia 

tenancy-in-common law rather than federal law. [FN394] In dubious reasoning, the state intermediate court concluded that: 
 

        Here, the essence of the prior federal court decision was that an entity that is an owner, even if only in part, of a 

copyright, is entitled to exploit that copyright and cannot infringe that copyright. The entity may be liable for not sharing 

the profits of that copyright with other alleged joint owners, but as an owner or part-owner it cannot infringe that cop-

yright. Accordingly, the federal court entered summary judgment in favor of Shafe and his companies on the copyright 

infringement claim where it was undisputed that they owned at least a portion of that copyright. The *198 ruling that 

Future Focus was a joint work (with Nicholson as a co-owner) was not essential to the summary judgment outcome of 

the case, as all the court needed to find was that Shafe and his companies owned a portion of the copyright and publi-

cation. [FN395] 
       It far from clear how the federal court could have found ownership of a portion of the copyright without finding joint 

copyright. 
 
       On the same day that the original plaintiffs appealed the state court decision, they filed another action, for declaratory 
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judgment, in federal court seeking a declaration that they and the defendants were joint owners of the copyrighted work, that 

they were entitled to an accounting, and that federal law preempted state law. [FN396] 
 
       Without reaching the merits, the federal court of appeals, disagreeing with the district court, held that the Rooker-Feldman 

doctrine, which bars federal court review of state-court judgments, did not divest the district court of jurisdiction. [FN397] The 

district court then dismissed on res judicata grounds, and the court of appeals affirmed, finding that the plaintiffs could have 

brought a claim for joint copyright and an accounting in the first federal action. [FN398] The result is a warning to copyright 

claimants dealing with facts that might support joint-work status: they assert only infringement claims at their peril. 
 
       Status as a work made for hire is inconsistent with joint copyright. [FN399] 
 
       The owner of a joint copyright may alienate his interest. The other joint owner(s) are not entitled to a share of the proceeds. 

Nor is the conduct of the grantee infringement of the interest retained by the joint owner(s) who retain the joint copyright.  

[FN400] On the other hand, the grantee of a joint copyright interest does not have exclusive rights to the copyright. This may 

defeat a grantee's infringement action against third party infringers, which is apparently what happened in Sybersound Records, 

Inc. v. UAV Corp. [FN401]But in Davis v. Blige, [FN402] *199 holding that a co-owner of copyright could not cure in-

fringement by a third part by a subsequent grant of a license, the court necessarily accepted the viability of a claim for in-

fringement against a third party by only one joint-copyright owner. [FN403]    “The right to prosecute an accrued cause of 

action for infringement is also an incident of copyright ownership . . . . [I]t is a right that may be exercised independently of 

co-owners; a joint owner is not required to join his other co-owners in an action for infringement.” [FN404] 
 
       Janky v. Lake County Convention & Visitors Bureau, [FN405] arose when a country convention bureau commissioned a 

song about the virtues of the county. One songwriter claimed sole authorship and sued the county for infringement. The county 

claimed it had a license from a co-author--another member of the same band. [FN406] The first author (Janky) wrote a song for 

the convention bureau, registered a sole copyright, and showed it to the second author (Farag). Farag suggested changes in the 

lyrics, which Janky admitted constituted about 10% of the total. [FN407] The Bureau liked the song, and Farag granted a 

license to the Bureau, which used the song extensively in its promotions. [FN408] Janky claimed that she was the sole author, 

and thus that Farag's license to the Bureau with without effect. [FN409] 
 
       A magistrate judge granted summary judgment to Janky, finding that Farag and Janky did not intent to be co-authors at the 

time of creation, and that Farag's contributions were no more than “minimal revisions” to a song Janky already created. 

[FN410] 
 
       The courts of appeals reversed, noting the results of its conclusion: (1) joint authors hold undivided interests despite any 

differences in each author's contribution, and (2) each author may use or license the joint work. [FN411] 
 
       The intent element pertains, not to the intent to create a joint work as a legal classification, but only to work together to 

create a single product. [FN412] 
 
       The contribution of each author, however, must be independently copyrightable. [FN413] If one of the authors retains final 

authority to accept or to reject *200 suggestions, that suggests absence of intent to create a joint work. But Farag wielded 

considerable control over what the song finally looked like; one could even say he demanded the changes. [FN414] Moreover, 

Janky initially credited Farag as a joint author, even submitting a copyright registration in their joint names, though later re-

pudiating that designation. [FN415] “Though ‘billing’ or ‘credit’ is not decisive in all cases and joint authorship can exist 

without any explicit discussion of this topic by the parties, consideration of the topic helpfully serves to focus the factfinder's 

attention on how the parties implicitly regarded their undertaking.” [FN416] 
 
       It also found that Farag's contributions were independently copyrightable, because they were concrete expressions, not 

mere ideas. 
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       While Farag's changes may have accounted for only 10 percent of the lyrics, they were significant. They were important 

not only to the final sound, but also to its commercial viability. Before Farag became involved, the song celebrated the charm of 

Indiana as a state; Farag shifted the focus to Lake County. Without Farag's input, it is unlikely that the Bureau would have 

embraced the song the way it did. And though we think any reasonable jury would agree with us on this point, that doesn't 

actually matter. Under our precedent, copyrightability is always an issue of law. [FN417] 
 
       The court cautioned, however: 
 

        Despite this conclusion, however, we admit that this is a close case. Farag contributed ideas and gave expression to 

those ideas, but had he done much less, his work would not garner the protection of copyright. We have observed in the 

past that published creations are almost always collaborative efforts to some degree-peers make suggestions, editors 

tweak words, and so forth. Were we to deem every person who had a hand in the process a co-author, copyright would 

explode. On the other hand, the very purpose of copyright law is to promote the progress of the arts and sciences, a 

purpose that is defeated if important contributions are denied copyright protection. Placing a contribution in one hopper 

or the other is not always an easy task, and the judge here made a commendable effort. In the end, though, this doo-wop 

ditty is a joint work. [FN418] 
        *201 The court observed that Janky might still have a claim against Farag for an accounting of profits. [FN419] 
 
       4. Application in the crowd-sourcing context 
 
       It is well established that click wrap agreements have the status of contracts and writings. Thus the requisite formalities for 

works made for hire or for joint copyright can be satisfied by click-wrap techniques. 
 
       The complexities analyzed in this subsection are ample when explicit agreements exist. Far more common are situations in 

which explicit agreements do not exist or are imperfectly drafted. Then the usual techniques of inferring intent from conduct 

and drawing legal conclusions from presumptions must be involved. Siegel v. Warner Brothers Entertainment, Inc., [FN420] 

details the collaboration that led to the popularization of Superman as a comic book character, and explores the infer-

ence-drawing process necessary when not all the parties were clear about the nature of their intended collaboration. 
 
       Collaborators should be clear about their relationship to each other and to the work they are creating. The best way to 

achieve clarity is to write down the terms of the relationship. A Creative Commons license is a good way to do that when large 

numbers of not-presently identifiable collaborators are involved in a project. The project organizer would draft a creative 

commons license embodying whatever independent copyright, work-made-for-hire, or joint-work terms are consistent with the 

business model of the organizer. 
 
       The license would be enforceable for the benefit of, and against, any collaborator. Conduct not permitted by the license 

would be infringement, under Jacobson v. Katzer. [FN421] 
 

VIII. Finance 
 
A. Raising capital 
 
       The preceding parts of this article discuss how movie makers can reduce the capital costs for their creative efforts. They can 

embrace new digital technologies fully. They can collaborate with other artists through crowd sourcing. They can reduce the 

size of chunks of capital by producing short works meant to be offered as episodes in a serial. 
 
       Even if a moviemaker employs all these measures, he still must fund *202 substantial investment in the design and pro-

duction and marketing and distribution stages of the supply chain. 
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       Some video creators have their own capital available to fund production, distribution, and advertising. Most indie creators 

do not. To be successful, they must have some means of raising capital from others. Two basic possibilities exist: raising capital 

in the form of contributions or donations, and raising investment capital. The difference is that contributors or donors do not 

expect a financial return, while investors do. 
 
       Several startup websites use crowd sourcing to raise what appear to be donations. [FN422] 
 
       Avoiding violations of securities law is tricky when creators seek investment capital. “Securities” may not be offered in 

interstate and foreign commerce unless they are “registered” with the federal Securities and Exchange Commission (“SEC”). 

[FN423] Two questions must be answered: is the offering by a producer a “security,” and is it being offered to the “public”? 
 
       A “security” is any contract providing for investment in an enterprise with the return to come solely from the efforts of 

others. [FN424] If an indie filmmaker were to promise investors a return contingent on the success of the film, the resulting 

contract between filmmaker and investor would be a “security” because the investor's return would come solely from the efforts 

of the filmmaker and others with whom the filmmaker contracts. 
 
       The Supreme Court's decision in SEC v. W. J. Howey Co. [FN425] provides the *203 standard test for whether a security 

in the form of an investment contract is involved in a financing arrangement: 
 

        [A]n investment contract for purposes of the Securities Act means a contract, transactionor scheme whereby a 

person invests his money in a common enterprise and is led to expect profits solely from the efforts of the promoter or a 

third party, it being immaterial whether the shares in the enterprise are evidenced by formal certificates or by nominal 

interests in the physical assets employed in the enterprise. [FN426] 
       Judge Posner offered an alternative definition, consistent in every way with the Howey language: “an undivided, passive 

(that is, not managed by the investor) financial interest in a pool of assets . . . .” [FN427] 
 
       In Howey, the Supreme Court, disagreeing with the lower courts, held that an arrangement whereby investors would 

purchase property interests in orange groves and simultaneously contract with a management company to work the property 

constituted investment contracts: 
 

        The transactions in this case clearly involve investment contracts as so defined. The respondent companies are 

offering something more than fee simple interests in land, something different from a farm or orchard coupled with 

management services. They are offering an opportunity to contribute money and to share in the profits of a large citrus 

fruit enterprise managed and partly owned by respondents. They are offering this opportunity to persons who reside in 

distant localities and who lack the equipment and experience requisite to the cultivation, harvesting and marketing of the 

citrus products. Such persons have no desire to occupy the land or to develop it themselves; they are attracted solely by 

the prospects of a return on their investment. Indeed, individual development of the plots of land that are offered and sold 

would seldom be economically feasible due to their small size. Such tracts gain utility as citrus groves only when cul-

tivated and developed as component parts of a larger area. A common enterprise managed by respondents or third parties 

with adequate personnel and equipment is therefore essential if the investors are to achieve their paramount aim of a 

return on their investments. Their respective shares in this enterprise are evidenced by land sales contracts and warranty 

deeds, which serve as a convenient method of determining the investors' allocable shares of the profits. The resulting 

transfer of rights in land is purely incidental. [FN428] 
        *204 In SEC v. Edwards, [FN429] the Supreme Court reiterated the Howey test and held that it includes contracts that 

provide for a fixed return to investors, as opposed to one contingent on profits. [FN430] In Teamsters v. Daniel, [FN431] 

however, the Supreme Court held that an employee's interest in a compulsory, non-contributory pension fund is not an “in-

vestment contract” because the employee does not “invest,” and because the receipt of defined benefits does not depend pri-

marily on the profitability of the contributing employers. [FN432] On the other hand, participation in a voluntary, contributory 

benefits plan may involve an investment contract. [FN433] 
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       In Noa v. Key Futures, Inc., [FN434]the court of appeals held that a contract to purchase bars of silver did not constitute a 

security in the form of an investment contract because the value of the silver depended on market fluctuations and not on the 

managerial efforts of the sellers. [FN435] 
 
       In Peyton v. Morrow Electronics, Inc., [FN436] the court of appeals held that an employment contract with a manager did 

not constitute an investment contract because the manager contributed services and not money--despite the manager's argument 

that he was paid less than he was worth. [FN437] Moreover, it held, the arrangement did not meet the Howey test that profits 

would come solely from the efforts of the promoter or a third party, because success depended mostly on the plaintiff's efforts. 

[FN438] 
 
       In Trostle v. Nimer, [FN439] an inventor sought financing for the promotion of his invention by assigning percentage 

interests in his invention and subsequent patents to persons providing financing. “The interests assigned essentially consisted of 

rights in royalties from licensees and net proceeds from the sales of Nimer's invention. The interests were individually assigned 

in varying *205 percentages for varying amounts of money.” [FN440] The invention was not successful and an investor sued 

for violation of the securities laws. The inventor claimed no security in the form of an investment contract existed because the 

putative investors were obligated to exert their own efforts in promoting the invention. 
 

        [T]he Court must conclude that Plaintiff's participation in the promotion of Nimer's invention does not necessarily 

disqualify Agreements A and B from being a “security” or “securities” under the Act pursuant to the Howey test. First, 

the Court notes that the Howey test only requires that the investor be “led to expect profits solely from the efforts (of 

others)” . Defendant's submissions indicating that Plaintiff did, in fact, promote the product in an effort to make the 

undertaking profitable, does not conclusively establish that he was bound to perform such promotional activities as a part 

of the undertaking, or that he was otherwise “led to expect” that the undertaking would be profitable only with such 

participation and effort on his part. In other words, what Plaintiff in fact did do, as opposed to what he was led to expect 

he would be required to do in deriving profits from the undertaking, does not alone disqualify Agreements A and B from 

being securities. 
       Second, and more importantly, the Court finds that the kind and degree of expected investor participation in profit making 

activity is also significant in determining whether there has been noncompliance with Howey's requirements. In S.E.C. v. Glenn 

W. Turner Enterprises, Inc., 474 F.2d 476 (9th Cir. 1973), the Ninth Circuit held that one particular investment scheme, which 

essentially gave a buyer the opportunity to purchase a “self-improvement” contract (Dare to be Great Adventures) and then earn 

a commission through his own promotional activities with respect to further sales of such improvement contracts, was a “se-

curity” under federal law. The Turner court noted: 
 

        For the purposes of the present case, the sticking point in the Howey definition is the word “solely”, a qualification 

which of course exactly fitted the circumstances in Howey. . . . Here, however, the investor, or purchaser, must himself 

exert some efforts if he is to realize a return on his initial cash outlay. He must find prospects and persuade them to attend 

Dare Adventure Meetings, and at least some of them must then purchase a plan if he is to realize that return. Thus, it can 

be said that the returns or profits are not coming “solely” from the efforts of others. 
       Id. at 481-82. That obstacle was not found to be insurmountable: 
 

        We hold, however, that in light of the remedial nature of the legislation, the statutory policy of affording broad 

protection to the public, and the Supreme *206 Court's admonitions that the definition of securities should be a flexible 

one, the word “solely” should not be read as a strict or literal limitation on the definition of an investment contract, but 

rather must be construed realistically, so as to include within the definition those schemes which involve in substance, if 

not form, securities. 
       Id. at 482. The Turner court further explained: 
 

        Strict interpretation of the requirement that profits to be earned must come “solely” from the efforts of others has 

been subject to criticism. . . . It would be easy to evade by adding a requirement that the buyer contribute a modicum of 

effort. . . . Rather, we adopt a more realistic test, whether the efforts made by those other than the investor are the un-

deniably significant ones, those essential managerial efforts which affect the failure or success of the enterprise. 
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       Id. The court recognized that the investor's limited promotional activities in Dare Adventures were not alone determinative 

of profitability; rather, the “sine qua non of the scheme,” id. was the structure, maintenance, and saleability of the 

“self-improvement” program, which was in turn devised, determined, and managed by persons other than the investor. 
 
       After the Ninth Circuit's decision in Turner, at least the Third, Fifth, and Eighth Circuits have adopted the same consid-

erations in taking a less restrictive view of the subject language in the Howey test. Lino v. City Investing Co., 487 F.2d 689 (3rd 

Cir. 1973); S.E.C. v. Koscot Interplanetary, Inc., 497 F.2d 473 (5th Cir. 1974); Miller v. Central Chinchilla Group, Inc., 494 

F.2d 414 (8th Cir. 1974). Moreover, the Supreme Court specifically declined to express approval or disapproval of Turner's 

interpretation of Howey. United Housing Foundation, Inc. v. Forman, 421 U.S. 837, 852 n.16 (1975) While it does not appear 

that the Sixth Circuit has had occasion to directly rule on this matter, it has generally endorsed Turner's approach: 
 

        We find the general concept of less restrictive approach (sic) attractive in view of the broad remedial purposes of the 

federal legislation and the importance of flexibility as stressed in Howey.   Nash & Associates, Inc. v. Lums of Ohio, 

Inc., 484 F.2d 392, 395 (6th Cir. 1973). 
        For the aforestated reasons, this Court finds that Plaintiff's limited promotional activities with respect to Nimer's 

invention do not alone disqualify Agreements A and B from being a security or securities under the federal law. [FN441] 
        *207 This case law and its analysis suggests that if a producer seeks financing from a director, or someone else whose 

contributions were crucial to a project's success, the producer might have a shot at avoiding regulation of the investment as a 

security. At the opposite extreme, if financing is sought from an “artistic angel,” whose contribution is limited to persuading 

people to see the movie, so much of the profitability of the investment would turn on others' efforts (the director, the distributor, 

the cast, the cinematographer, the editor), that a security likely would be involved. Actors and other key personnel, contributing 

as part of a large group, would be in the middle. 
 
       Whether the putative investor is passive--to use Judge Posner's word--is the key. A member of the company is far less 

likely to satisfy the test than an outsider. 
 
       Only “public offerings” of securities are covered by this requirement. [FN442] The SEC, by regulation, has exempted 

certain offerings from the registration requirement, including those to accredited investors [FN443] and those involving no 

more than thirty-five non-accredited investors. [FN444] If a filmmaker were to offer shares to everyone on a website, this 

surely would be a public offering, not falling within any of the exemptions. [FN445] 
 
       Such an offering would violate federal securities laws and similar state requirements, unless the security was registered or 

unless the offering qualified under one of the exemptions. [FN446] 
 
        *208 Consistent with these legal restrictions, video producers have the following options for raising capital: 
 
       -They can register an offering with the SEC 
 
       -They can qualify for one of the exemptions from registration 
 
       -They can raise funds by means not involving “securities” 
 
       Registering an offering with the SEC takes a minimum of 60 to 120 days, often much longer. The Commission aspires to 

provide comments on a registration statement in thirty days, and then responses must be formulated and submitted, possibly 

followed by another round of resubmissions. Additional time is consumed by exchange review. Six to nine months is a rea-

sonable estimate for the time required for an initial public offering. 
 
       Costs--mostly legal fees--are no less than several tens of thousands of dollars, and may well range into the hundreds of 

thousands of dollars. 
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       These costs and delays can be avoided by raising capital within one of the exemptions, but that requires limiting the number 

of shareholders--the limit of thirty-five under Regulation D would mean that each non-accredited investor would have to invest 

more than $7,000 to raise a total of $250,000. 
 
       Most indie producers would be more interested in techniques that do not involve “securities.” That means avoiding a 

promise of a return that depends on the efforts of persons other than the investor. Donations or contributions to a non-profit 

enterprise do not involve securities because no return is promised. An employment contract with an actor in which compen-

sation is contingent on a movie's success is not a security because the return depends on the actor's own efforts (among other 

things). 
 
       Sale of intellectual property rights in a movie likely does involve a security. Even though the transaction involves purchase 

of a property interest rather than investment, the future value of the property interest depends on the efforts of others. Trostle v. 

Nimer says as much. 
 
B. Generating a revenue stream 
 
       Investors expect a return on their investment, even if they are willing to accept a high degree of risk because of the ex-

citement and the gratification from being involved in an artistic enterprise. Any returns must be generated by an adequate 

revenue stream. The test of the sustainability of new technologies for *209 video entertainment is whether business models can 

be constructed that tap new sources of revenue. 
 
       Designers of new business models must keep certain realities of the entertainment industry at the center of their thinking. 

They also must be imaginative about new possibilities opened up by new technologies. 
 
       1. Old realities 
 
       If a moviemaker can persuade investors that his movie will earn box office revenues of $200 million, he will have no 

trouble raising the $150 million in investment needed to make The Perfect Storm. [FN447] Few movie makers outside the 

major studio establishment are that persuasive. The vast majority must offer business models to investors that are credible, not 

based on box office revenue achievable only with tens of millions of dollars in advertising expenditures--and lots of luck, but 

based on certain old realities and new possibilities for making lower budget movies. 
 
       a) Pay for access to celebrity 
 
       In popular culture, consumers long have been willing to pay for access to celebrities. New video works succeed better when 

they feature well-known actors. [FN448] Consumers will go to see a movie starring Brad Pitt or Lenardo DiCaprio almost 

regardless of content. In the early 21
st
 century, live theater and musical theater producers began to cast established stars more 

often to improve the chances of success. 
 
       This might seem to bode ill for indie moviemakers, suggesting that they cannot expect financial sustainability for a project 

unless they have enough capital to cast a star. The phenomenon, however, opens up new possibilities because stars can be made 

quickly and their stardom can exist among an extremely narrow segment of the population. American Idol shows how quickly 

unknowns can become stars. Adam Lambert is an example. His openness about *210 his sexual orientation, combined with his 

obvious singing and performing ability placed him on the front covers of entertainment magazines; six months before his 

unsuccessful competition as an American Idol finalist no one had ever heard of him. [FN449] 
 
       YouTube provides many other examples, usually of offbeat or bizarre content, well outside the mainstream of video en-

tertainment, in which unknowns have suddenly drawn millions of consumers. [FN450] 
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       This suggests that producers are more likely to build revenue if they focus their attention on turning their characters and the 

actors who play them into celebrities. There is no recipe for doing this, of course, tens of thousands of aspiring actors and indie 

musicians work their hearts out and are disappointed by the results. 
 
       Manufacturing celebrity status is not sufficient; entrepreneurship is also important in exploiting such status. This author's 

New Business Models for Music [FN451] explores some of the possibilities in the indie music context. As it explains, revenue 

can be generated by selling direct access to the celebrity, much as political contributors making larger contributions get to see 

the candidate in a more intimate group setting, and even larger contributors get a “photo-op” with the candidate, a brief 

one-on-one meeting or even--it is rumored--a night in the Lincoln Bedroom of the White House. 
 
       According to a survey conducted by the author of this article, of the 21 law students in his Entertainment Law Seminar in 

the Fall of 2009, [FN452] the value of an actual meeting with performers (mean=$150) dwarfed other possibilities, such as 

autographed CDs (mean=$25) or music videos, internet videos (none more than $1, except $5 for merchandise). [FN453] 
 
       Technology can be employed to capitalize more aggressively on fan desire for access, as celebrity status builds. Seriali-

zation is one possibility, considered *211 more fully in Section VI of this article. Fan sites offering videos of interviews and 

other interactions with celebrities are already common, although few charge for access and the potential is under-exploited. 

Video games offer opportunities as well. Producers can offer video games that permit individual fans to enter a virtual space 

and interact with realistic representations of the personalities already established by more conventional video-entertainment 

formats. For example the promoters of the Transformer series of movies offer a game. [FN454] 
 
       To extend these to video entertainment, a producer might consider: 
 
       -Selling DVDs or downloadable video clips with biographical video content 
 
       -Selling autograph sessions 
 
       -Offering “hangout” sessions, virtually or in person 
 
       b) License characters 
 
       Revenue from licensing of popular characters long has loomed large in the entertainment industry. The Walt Disney 

Company is particularly aggressive in seeking revenue from licensing. [FN455] In some segments of the industry, licensing is 

so important that the rights holders do not devote significant resources to enforcement of traditional intellectual property rights. 

[FN456] 
 
       c) Merchandise 
 
       Sales of merchandise associated with popular fictional characters is a major revenue producer for Disney, comic books, 

and some indie musicians like Pete Wentz. 
 
       2. New possibilities 
 
       a) Episode 1 as the teaser, pay for subsequent episodes 
 
        *212 The most basic approach to monetizing serialization is to offer the first episode for free and then to charge for access 

to future episodes. Pricing for future episodes could take various forms. The price could escalate, for example $1 for the second 

episode, $5 for the third, $10 for the fourth, and so on. Or, consumers could be offered memberships, which would entitle them 
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to a bundle of future episodes. Or a hybrid, modeled on iTunes and NetFlix could be employed: a consumer could establish an 

account, making purchase of future episodes discretionary but extremely easy to do, without the transaction costs of making 

payment arrangements for each purchase. 
 
       b) Invest/contribute to filming of subsequent episodes 
 
       The same techniques for building fan interest in purchasing new episodes could be employed to raise investment capital or 

donations. Dealing with the regulation of public offerings of securities, considered in § 0, would be daunting if investors are 

offered a return. On the other hand, techniques such as those used successfully by Kickstarter [FN457] and Indiegogo [FN458] 

could be used: the general public could be offered the opportunity to donate relatively small amounts of money to a producers to 

reach a defined goal (typically $5,000-$20,000 on Kickstarter itself) to support a defined project or phase thereof. 
 
       c) Behaviorally targeted advertising 
 
       The rapid growth of behaviorally targeted advertising, which permits advertising intermediaries to place ads based on 

detailed data about the purchasing and shopping behavior of individual consumers opens new possibilities for moviemakers, 

both as advertisers and as hosts for others' advertisements. Advertisers long have placed ads so they are most likely to reach the 

audience comprising potential customers. Specialized magazines existed for the commercial purpose of narrowing the sub-

scriber base so it would match the targeted audience sought by advertisers--teenage girls for US or hobbyists for Popular 

Mechanics. Viewer demographics for particular television programs are an important part of the marketing of programs to 

advertisers seeking to reach that audience. 
 
       Now, a vast collection of data is available on who orders particular books, CDs, or DVDs from Amazon, and who searches 

for or looks at web pages falling into particular categories from Google and other search engines. Indeed Google's *213 

business model is premised on the value of these data to advertisers. New types of data aggregators and ad-agency intermedi-

aries such as DoubleClick place pop-up ads based on advertiser target-audience definitions and the data on consumer web 

behavior. [FN459] The DoubleClick Ad Exchange permits buyers and sellers of online display advertising to find each other, 

depending on criteria they specify. [FN460] DoubleClick was acquired by Google in 2007. Similar techniques are used by 24/7 

Media [FN461] and Acxiom. [FN462] 
 
       Advertising costs can be in the single digits for behaviorally targeted advertising on search engines. Ads on Google's 

AdWords service cost $5 for an activation fee, and a minimum of one-cent per click, and 25 cents per thousand impressions. 

[FN463] Advertisers can set a daily budget and a maximum cost-- Google offers an example of a daily budget of $5 and a 

maximum cost of ten cents per click. Advertisers are charged only if someone clicks on the ad, not when the ad is displayed. 

[FN464] 
 
       Conventional advertisers also are beginning to be drawn to new channels for video entertainment. [FN465] 
 
       Some of the successes for indie movies distributed through services like Hulu demonstrate the potential of ad-revenue 

sharing. [FN466] 
 

IX. Net neutrality 
 
       A significant premise of this article is that the unification of previously separate submarkets through the Internet will 

enhance opportunities for indie moviemakers. That premise is valid only if the indies have non-discriminatory *214 access to 

the virtual spaces that consumers frequent. Non-discriminatory access depends on net neutrality, a concept that is the subject of 

great controversy and litigation as this article goes to press. 
 
       The economic incentives are strong for the established providers of video entertainment to strike deals with ISPs to provide 

higher bandwidth IP services for them, as the expense of others. These temptations are likely to be pursued in a way that hides 
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the effect from consumers. Consumers will continue to pay more money for higher bandwidth connections in their homes and 

offices, but they will not be forced to pay surcharges for access to disfavored services. Instead the providers of the disfavored 

services will have pay more for the connectivity necessary for good performance. Because some will not pay, consumers will 

see worse performances from the disfavored services. 
 
       The technological concern arises from the tension between the architectural principles that have defined the Internet and 

the fact that Internet routers can be programmed to violate these principles. 
 
       The Internet is indifferent to the type of traffic contained in the packets that move across it. The originating computer may 

take a full-motion video and break it up into packets and send them into the Internet. Once they get into the Internet, they look 

like any other packets to all the routers. The receiving computer reassembles them into a full motion video. This indifference to 

traffic content reflects the Internet's four architectural principles: 
 
       First, the Internet is layered. Different functions are assigned to different layers. This reflects the “OSI stack,” familiar to 

network engineers, which ensures that each layer can pass messages to adjacent layers through a standardized, open architec-

ture prescribing the formats for such inter-layer communication. The Internet itself, under this layering principle, is concerned 

only with passing standardized packets--Internet Packets (IP) from one edge to another. The communications lines and 

switches--called “routers”--in the middle of the Internet “cloud” [FN467]are indifferent to the content of the IP packets that 

traverse the cloud. It matters not whether one packet contains a digital representation of voice communication, an adjacent 

packet passing through a particular router contains the bits representing a photographic image, and the next packet bits repre-

senting digital music, while the final packet contains bits comprising an email message. This layering or building block ap-

proach means *215 that designers and implementers of any one layer can innovate as they wish without needing to concern 

themselves about the capacity of adjacent layers to handle their traffic. That permits specialized innovation and affords a more 

competitive market structure than if innovation at any one layer had to wait until all the other layers involved could be adapted. 
 
       Second, and related to the layering principle, the Internet employs an “end-to-end design principle.” This signifies that 

applications such as email processing, compression and decompression of files representing voice or video, reassembly of 

message components into messages in the proper order, take place in applications beyond the edge of the network rather than 

inside the cloud. This contrasts sharply with the design principle of the traditional circuit switched PSTN where most of the 

intelligence is in the core of the network and the devices beyond the edges of the network are relatively “stupid.” The 

end-to-end principle also enhances competition because it leaves it to users and providers operating beyond the edge of the 

network to decide what applications they want to use and to innovate. The economies of scale for end users and end suppliers 

are for the most part lower than the economies of scale for network providers, and thus leaving innovation and choice of ap-

plications to end users also enhances competition and innovation. 
 
       Third, and related to the first two principles: “The Internet protocol separates the underlying networks from the services 

that ride on top of them. IP was designed to be an open standard, so that anyone could use it to create applications and new 

networks.” [FN468] Thus, the Internet can be implemented on almost any kind of underlying communications channel, in-

cluding dial up telephone circuits, dedicated telephone trunk circuits, optical fiber modulation and multiplexing protocols, 

microwave or high frequency radio. The underlying communications protocols have an impact on the bandwidth of Internet 

connectivity obtainable over those protocols, but otherwise the users of the Internet do not need to be concerned about how the 

bits are actually transmitted and received through wires, optical fibers, or space. 
 
       The final principle is a result of honoring the first three: 
 

        The overarching rationale that no central gatekeeper should exert control over the Internet. This governing principle 

allows for vibrant user activity and creativity to *216 occur at the network edges. In such an environment, entrepreneurs 

with new ideas for applications need not worry about getting permission for their inventions to reach end users. In es-

sence, the Internet has become a platform for innovation. Again, closed networks like cable video systems provide a 

sharp contrast, where network owners control what consumers can see and do. [FN469] 
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       Bandwidth, of course, matters in both types of networks because bandwidth determines the total rate at which information 

can move through a particular network segment. A bandwidth bottleneck may mean that fewer packets can move through that 

bottleneck during a particular period of time, or even that a single packet with bits representing video cannot be processed 

through that bottleneck fast enough for the video to be received in real time at the destination. 
 
       A router is a specialized computer that knows how to read the headers of Internet packets and to handle the packets ac-

cording to certain information contained in the header--basically the Internet address of the destination and the Internet address 

of the origin. A router accepts a flow of Internet packets at its input port--a wire pair, coaxial cable, or optical fiber--strips off 

the information comprising the “envelope” prescribed by the network communications protocol such as Ethernet, frame relay, 

or asynchronous transfer mode, and examines the destination address of the Internet packet inside. It then consults a routing 

table maintained in active memory inside the router and, based on the entry in the routing table corresponding to the destination 

address, sends that Internet packet to one of two or more output ports. Each output port on a router is connected to a channel 

separate from the input channel at the other end of which is another router, perhaps hundreds or thousands of miles away. The 

routing tables are periodically updated through specialized messages that move through the Internet along with other traffic, 

which normally are invisible to users of the Internet. Internet packets move from origin to destination through a series of 

routers. These moves typically are called “hops.” Functionally, the Internet thus can be represented as a logical tree in which 

case each router represents a node at which two or more choices are available as to the path a packet follows to the next node. In 

theory an arbitrarily large and complex network can be constructed from a binary tree, signifying that each router has only two 

output ports. In practice routers handling substantial amounts of traffic have more than two output ports. 
 
       The links in such a tree represent the communications channels connecting the routers. The Internet is indifferent as to the 

physical, propagation, or *217 modulation techniques used to carry Internet traffic. Accordingly, one link may be a dialup 

telephone line; another link may be a hard-wired wire pair, another link maybe an optical fiber capable of moving gigabits per 

second, still another may lead to a digital wireless transceiver such as a cellphone tower or a WiFi WAP. 
 
       Multiple strategies exist for routing packets over the Internet. [FN470] Depending on which strategy has been selected by 

the owners of IP addresses and by the owners of routers, the routing tables contain different entries. For example, computer 

scientists and designers of Internet traffic patterns sometimes deploy routing strategies that involve the fewest hops. Other 

times, they employ strategies that select the path through the Internet with the highest bandwidth. These choices are reflected in 

the routing tables of the routers at particular points in the Internet which have entries in their routing tables appropriate to 

implement the strategy. Routing strategies also can be chosen based on economic decisions. 
 
       No one owns the entire Internet. Instead the Internet is a collection of concepts and technical protocols in format standards 

that permit thousands-- indeed millions--of owners of communications channels and routers to exchange traffic with each other. 

Each of these owners has an incentive to maximize his or her preference function, which often means, in the case of commercial 

owners, maximizing profit. Because Internet user preference functions and wealth differ, some users are willing to pay more to 

use the Internet than others. The owners of the hardware and computer programs comprising the routers and communications 

links thus have an incentive to engage in price discrimination--to charge what the traffic will bear. But if they remain perfectly 

faithful to the Internet's four architectural n principles, they cannot do that, because their assets do not differentiate among 

traffic coming from or going to particular users based on their willingness to pay. But that is not inevitable; the owner of In-

ternet assets can determine the identity of senders and recipients of Internet traffic based on the origin and destination addresses 

of the Internet packets moving through their assets. They can, if they wish, set up their routing tables according to the revenue 

likely to be obtainable from particular users. 
 
        *218 To give an example of how this might be employed, it is useful to combine these observations about economic 

incentives with the review of how traffic moves through routers. 
 
       Suppose an entrepreneur knows that the Internet service providers in a particular geographic area suffer from congestion. 

Users of those ISPs accordingly experience slow refresh rates on their web pages, and often get distorted reception of video and 

audio files. The entrepreneur decides to offer a new high-speed service to those customers who are willing to pay. Such cus-

tomers might be consumers of high-quality video available through the Internet or they might be providers such as Hollywood 
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studios or TV networks.. The entrepreneur decides to invest in two large-capacity routers and to lease high-bandwidth com-

munication links, one from a telephone company to connect to the two routers and the other from a TV cable provider to 

connect consumers. The business plan projections show high-capacity utilization of the routers and the leased lines. The en-

trepreneur does not want to handle low-priced traffic on his equipment because at some point, if the business is successful, that 

traffic might create congestion for the high-priced traffic. 
 
       The entrepreneur can program his routers to reject low-priced traffic. For example, it can program its router exchanging 

traffic with end users so that traffic destined for a high-priced provider is routed to the high-capacity communication link 

connected to a particular output port, while all other traffic is routed to another output port connected to a lower-capacity line. It 

can program its other router, located further inside the cloud, similarly to route only those packets to or from high-priced 

subscribers to high-capacity links and to route all others to lower-capacity links. The result is that users, whether they be 

consumers or providers, get better Internet connectivity if they pay more money, while those paying less money get worse 

Internet connectivity. The same techniques can be used to discriminate against competitors as well as to discriminate based on 

the price. For example, the owner of a router, say a cable network associated with a video-production enterprise, may set up the 

routing tables so that packets addressed to a competing service provider--say a provider of competing video programming-- 

simply are thrown away while packets addressed to the owner's own video servers are passed along to a high-capacity con-

nection carrying that provider's video traffic. Because the router throws away packets addressed to the competitor, the end user 

experiences an inability to connect to any video provider except that provided by the owner of the router. 
 
       Concern over net neutrality was heightened by the FCC's decision to exempt broadband Internet access, whether provided 

by telephone companies or cable *219 service providers, from Title III's common carrier obligations, and instead to regulate it 

under Title I of the Communications Act. 
 
       Alarmed by these developments, commercial entities fearful of being disadvantaged by such practices, including inde-

pendent VoIP providers and large-volume information enterprises such as Google and Yahoo!, urged the U.S. Congress to 

enact new legislation that would ensure net neutrality.” To them, net neutrality would disallow discrimination among con-

sumers and providers of Internet traffic, although it would allow pricing based on the bandwidth of connections--at least price 

variations for bandwidth provided consumers. HR 5417 [FN471] would amend the Clayton Act [FN472] to add a section 

making it unlawful for any broadband network provider to provide its network services on discriminatory terms and conditions, 

to refuse to interconnect its facilities with the facilities of other providers of broadband network services, to block traffic as-

sociated with any lawful content applications or services over the Internet, to impose additional charges to avoid discrimination 

or blocking, or to prohibit a user from attaching any hardware that does not physically damage or materially degrade other 

utilization of the network. [FN473] Hearings were held by both House and Senate committees considering the bill and similar 

legislation on its own and as an amendment to broader legislation amending the Telecommunications Act of 1996. [FN474]The 

bill reported by the Senate Commerce Committee did not include proposed amendments to strengthen net neutrality provisions. 

Chairman Ted Stevens said, “We still have a massive disagreement over net neutrality. I still remain convinced that net neu-

trality is not something that we can define. We haven't seen it anywhere here or in the world so far and that the World Wide 

Web is still open [sic].” [FN475] 
 
       The House, on the other hand reported H.R. 5417, with stronger net neutrality provisions. [FN476] 
 
       The FCC preempted Congressional action, initially through adjudication of two particular cases, and then by promulgating 

a policy statement. The *220 “conditions” appendix of the FCC's approval of the Verizon/MCI merger includes a section 

entitled “Net Neutrality,” which obligates Verizon/MCI for two years after the merger date to “conduct business in a manner 

that comports with the principles set forth in the FCC's policy statement, issued September 23, 2005 (FCC 05-151).” [FN477] 

Identical language appears in the conditions appendix to the approval of the SBC/AT&T merger. [FN478] 
 
       In August 2008, the FCC found that Comcast's selective targeting and interference with connections of peer-to-peer (P2P) 

applications unduly squelches the dynamic benefits of an open and accessible Internet and does not constitute reasonable 

network management. [FN479] 

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0001016&FindType=Y&SerialNum=2007368226
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       In Comcast Corp. v. FCC, [FN480] the court of appeals invalidated the FCC's Comcast order. It held that the FCC lacked 

“ancillary authority” under the Communications to regulate an Internet Service Provider's network management practices. 

[FN481]. The root of the FCC's disability was that it had determined that cable Internet service was not subject to Title II and 

Title IV regulation because it was not a ‘telecommunications service,‘ but instead was an ‘information service.‘ That deter-

mination was upheld by the Supreme Court in Nat'l Cable &Telecomms. Ass'n v. Brand X Internet Servs. [FN482] The 

Commission has requested public comment on how it should respond. One of the possibilities is for the Commission to reverse 

course and to determine that Internet access services constitute telecommunications services, regulable under Title II, essen-

tially as common carriage. 
 
[FNa1]. Professor of Law, Chicago-Kent College of Law, Illinois Institute of Technology. Member of the bar: Virginia, 

Pennsylvania, District of Columbia, Maryland, Illinois and the United States Supreme Court. The author appreciates good 

discussion and criticism of earlier drafts of this article by a faculty workshop at Chicago-Kent, and from research and drafting 

work by his research assistants: Sean Ashworth, who drafted the section on crowd sourcing, Justin Rearick-Hoefflicker, who 

wrote the section on the narrative structure of a Glee episode, and Chris Griffin who collected and summarized data on con-

sumption of video entertainment in DVD and broadcast-television form, and drafted the subsection on the episode transitions in 

Glee, and Mark Berardi, who wrote an initial draft of several of the production technology sections. The Chicago-Kent students 

participating in the author's Seminar in Entertainment Law in the fall semester, 2010, gave good feedback on an earlier draft. 

This article also benefits from good analysis of copyright issues by three of the author's students in his Fall 2009 Seminar in 

Entertainment Law. See Jessica Joshua: Fictional Characters and the Right of publicity: Policies, History, and Conflict, 
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        Act I: Mainly expository and lighthearted. Toward the end of the act, the antagonists are engaged and the conflict is ini-

tiated. 
        Acts II & III: The action oscillates in an atmosphere of mounting tension from good fortune to bad, etc. 
        Act IV: The Act of the Ball. The stage is generally filled with people and there is an outburst of some kind--a scandal, a 
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[FN248]. ESA, Sales and Genre Data, http:// www.theesa.com/facts/salesandgenre.asp (last visited Dec. 9, 2010). 
 
[FN249]. Wikipedia, Video Game Industry, http://en.wikipedia.org/wiki/Video_ game_industry (last visited Dec. 9, 2010). 
 
[FN250]. Entertainment Software Association, Industry Facts, http:// www.theesa.com/facts/index.asp (last visited Dec. 9, 

2010). 
 
[FN251]. Seth Schiesel, Murder's Young Prey; A Father's Torment, N.Y. Times, Feb. 26, 2010. 
 
[FN252]. Id. 
 
[FN253]. Id. 
 
[FN254]. Seth Schiesel, Way Down Deep in the Wild, Wild West, May 16, 2010, available at 

http://www.nytimes.com/2010/05/17/arts/television/17dead.html?. 
 
[FN255]. Gameworld: Superheroes forge new career path in video game, http:// 

www.reuters.com/article/idUSTRE66L1CG20100722 (last visited Jan. 12, 2010). 
 
[FN256]. See Wikipedia, High-definition video, http:// en.wikipedia.org/wiki/High-definition_video (last visited Nov. 29, 

2010) (summarizing in tablular form World Wide Web streaming HD resolutions, including Amazon at 2.5 Mbps, Hulu at 2.5 

Mbps, CBS.com at 3.5 Mbps, Netflix at 5 Mps, Vimeo at 4 Mbps, and YouTube at 6.5 Mbps). 
 
[FN257]. Broad Plan, March 2010, available at http:// www.broadband.gov/plan/. 
 
[FN258]. Id. at § 3.3. 
 
[FN259]. Id. 
 
[FN260]. Id. 
 
[FN261]. iPad, Guided Tours, http://www.apple.com/ipad/guided-tours/ (last visited Dec. 2, 2010). 
 
[FN262]. The description is based on the author's personal experience. He has been able to watch televisions episodes even in 

remote areas of the United States over his AT&T wireless connection, even when AT&T and Verizon connecdtions for his 

netbook computer and iPhone were only fair. 
 
[FN263]. ABC Player for iPas, http://abc.go.com/site/abc-player-for-ipad (last visited Dec. 2, 2010). 
 
[FN264]. Hulu-plus on iPad: Walkthrough, http:// newteevee.com/2010/06/30/video-walkthrough-hulu-plus-on-the-ipad/ (last 

visited Dec. 2, 2010). 
 
[FN265]. See generally Jennifer Hayward, Consuming Pleasures: Active Audiences and Serial Fictions from Dickens to Soap 

Opera (1997) [hereinafter “Hayward” ]. 
 
[FN266]. Kathryn Gundlach, Serialized Fiction in the Victorial Era (2001), available at 

http://www.unc.edu/~gundlach/pathfinder.html. See also Graham Law, .Serializing Fiction in the Victorian Press.Houndsmill 

(2000); Linda K. Hughes & Michael Lund, The Victorian Serial. (1991). 
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[FN267]. Hayward at 84. 
 
[FN268]. Gerald Giles Grubb, Dickens' Pattern of Weekly Serialization, 9 ELH 141 (No. 2, June, 1942) (drawing on Dickens' 

correspondence with writers for weekly magazines he edited). 
 
[FN269]. Hayward at 58. 
 
[FN270]. Id. 
 
[FN271]. Id. at 50. 
 
[FN272]. Grubb at 143 (quoting Dickens' letter). 
 
[FN273]. Id. at 148. 
 
[FN274]. See generally, The Museum of Broadcast Television, Soap Opera, available at 

http://www.museum.tv/eotvsection.php?entrycode=soapopera. 
 
[FN275]. Hayward at 139. 
 
[FN276]. Id. 
 
[FN277]. Id. 
 
[FN278]. Supra note 278. 
 
[FN279]. Id. Daytime soaps still being broadcast include: One Life to Live, All My Children, General Hospital, and The Young 

and the Restless. Two other soaps were killed within the preceding year: As the World Turns (Sept. 17, 2010) and Guiding 

Light (Sept. 18, 2009). 
 
[FN280]. Hayward at 140. 
 
[FN281]. Id. at 148. 
 
[FN282]. Id. at 149-50. 
 
[FN283]. Soap Opera Network Magazine, available at http:// www.soapoperanetwork.com/soaps. 
 
[FN284]. Slices of Life, www.slicesoflifemovie.com (last visited Jan. 12, 2011); Eric Richter Films, ericrichterfilms.com (last 

visited Jan. 12, 2011. 
 
[FN285]. Interview with Eric Richter (Sept. 23, 2010. 
 
[FN286]. Id. 
 
[FN287]. See note 451 supra. 
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[FN288]. 17 U.S.C. § 301. 
 
[FN289]. 17 U.S.C. § 106. 
 
[FN290]. Although some commentators distinguish between sequels and serialization: sequels are more independent of each 

other, while episodes in a serial depend on each other; this article uses the term “sequel” to refer to both forms. 
 
[FN291]. 17 U.S.C. § 106(2). 
 
[FN292]. 17 U.S.C. § 106(1). 
 
[FN293]. Microstar v. Formgen, Inc., 154 F.3d 1107 (9th Cir. 1998). 
 
[FN294]. Id. at 1112 [internal quotations and citations omitted]. 
 
[FN295]. Quintanilla v. Tex. Television, Inc., 139 F.3d 494, 500 (5th Cir. 1998) (video recording of live concert; citing ex-

ample of novelist or playwright who owns derivative work right in motion picture made from novel or play). 
 
[FN296]. Warner Bros. Inc. v. American Broadcasting Companies, Inc, 720 F.3d 231 (2d Cir. 1983). 
 
[FN297]. Id. at 240-242 [some internal quotations and citations omitted] 
 
[FN298]. William W. Fisher, III, The Implications for Law of User Innovation, 94 Minn.L.Rev. 1417, 1420-1421 (2010) 

(describing phenomenon of fan fictions and suggesting several different varieties). See also Aaron Schwabach, The Harry 

Potter Lexicon and the World of Fandom: Fan Fiction, Outsider Works, and Copyright, 70 U. Pitt. L. Rev. 387, 388-91 (2009); 

Rebecca Tushnet, Legal Fictions: Copyright, Fan Fiction, and a New Common Law, 17 Loy. L.A. Ent. L.J. 651, 655 (1997); 

AnupamChander&Madhavi Sunder, Everyone's a Superhero: A Cultural Theory of “Mary Sue” Fan Fiction as Fair Use, 95 Cal. 

L. Rev. 597, 598-601 (2007); Sonia K. Katyal, Performance, Property, and the Slashing of Gender in Fan Fiction, 14 J. Gender 

Soc. Pol'y& L. 461, 481-97 (2006). 
 
[FN299]. Salinger v. Colting, 641 F. Supp.2d 250 (S.D.N.Y. 2009), vacated, 2010 U.S. App . LEXIS 8956 (2d Cir. 2010). 
 
[FN300]. Id. at 253-54, 258-59. 
 
[FN301]. Id. at 254 (quoting and citing 2 Nimmer on Copyright § 2.12 (2009) on standard for protection of fictional characters). 
 
[FN302]. Id. at 254. 
 
[FN303]. Id. at 256 [internal quotations and citations omitted]. 
 
[FN304]. Id. at 258. 
 
[FN305]. Id. [quoting testimony]. 
 
[FN306]. Id. [internal quotations and citations omitted]. 
 
[FN307]. Id. at 259. 
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[FN308]. Id. 
 
[FN309]. Id. at 260 n.3. 
 
[FN310]. Id. at 260. 
 
[FN311]. Id. at 261. 
 
[FN312]. Id at 262. 
 
[FN313]. Id. (noting that the new character, Salinger, appeared on only 40 pages of a 277-page work). 
 
[FN314]. Id. at 263. 
 
[FN315]. Id. 
 
[FN316]. Id. at 263-264 [internal citations omitted]. 
 
[FN317]. Id. at 264 (giving examples of characteristics and dialogue). 
 
[FN318]. 17 U.S.C. § 107(3). 
 
[FN319]. 17 U.S.C. § 107(4). 
 
[FN320]. 641 F. Supp.2d at 267 (citing Myrieckes v. Woods, 2009 WL 884561 (S.D.N.Y. Mar. 31, 2009) (finding that if 

Plaintiff proved allegations that Defendant's work was a “continuation of” Plaintiff's novel, it “would qualify as a derivative 

work that infringes on Plaintiff's copyright”); (citing Nimmer on Copyright § 2.12 (2008)) (“Subsequent works in a series (or 

sequels) are in a sense derivative works ....”); (citing Micro Star v. FormGen Inc., 154 F.3d 1107, 1112 (9th Cir.1998)) (noting 

that “a copyright owner holds the right to create sequels”). 
 
[FN321]. Id. (quoting Campbell, 510 U.S. at 593). 
 
[FN322]. Salinger, 607 F.3d at 68 (2d Cir., 2010).. 
 
[FN323]. Id. at 82-83 [internal quotations and citations omitted]. 
 
[FN324]. Id. at 83. 
 
[FN325]. Warner Bros. Entertainment Inc. v. RDR Books, 575 F. Supp.2d 513 (S.D.N.Y. 2008). 
 
[FN326]. Id. at 535. 
 
[FN327]. Id. 
 
[FN328]. Id. at 536. 
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[FN329]. Id. 
 
[FN330]. Id. at 538. 
 
[FN331]. Id. at 539. 
 
[FN332]. See id. at 539 n.18 (drawing distinction between “derivative works, which are infringing, and works of fair use, which 

are permissible”). The punctuation in the phrase quoted from the footnote implies that all derivative works are infringing. They 

are not. They, like reproduced works, may be privileged by fair use. 
 
[FN333]. Id. at 541 (distinguishing book of trivia concerning Seinfeld, at issue in Castle Rock Entm't Inc. v. Carol Publ'g 

Group, Inc., 150 F.3d 132, 142 (2d Cir. 1998)). 
 
[FN334]. Id. at 543. 
 
[FN335]. Id. at 545. 
 
[FN336]. Id. at 548-49. 
 
[FN337]. Id. at 550. 
 
[FN338]. Id. 
 
[FN339]. Id. at 551. 
 
[FN340]. Id. at 553-54. 
 
[FN341]. Id. at 553. 
 
[FN342]. Id. 
 
[FN343]. DC Comics v. Kryptonite Corp., 336 F. Supp.2d 324 (S.D.N.Y. 2004). 
 
[FN344]. Id. at 332. 
 
[FN345]. Jeff Howe, The Rise of Crowd sourcing, http:// www.wired.com/wired/archive/14.06/crowds.html (last visited Jan. 

12, 2011). 
 
[FN346]. Jeff Howe, Crowd sourcing: Why the Power of the Crowd is Driving the Future of Business, 

http://crowdsourcing.typepad.com (last visited Jan. 12, 2011). 
 
[FN347]. Supra note 349 at 1. 
 
[FN348]. Id. at 3. 
 
[FN349]. Id. 
 
[FN350]. Id. at 4. 
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[FN351]. Id. 
 
[FN352]. Jeff Howe, 5 Rules of the New Labor Pool, http:// www.wired.com/wired/archive/14.06/labor.html (last visited Jan. 

12, 2011). 
 
[FN353]. § 0 considers specific uses of crowd sourcing to raise money for movies and other artistic endeavors. 
 
[FN354]. Crowd sourcing, http://en.wikipedia.org/wiki/Crowdsourcing (last visited Jan. 12, 2010). 
 
[FN355]. He reports 4,361,608 channel views, 75,108,780 total upload views, and 286,652.subscribers. Kurt Hugo Schneider, 

http:// www.youtube.com/user/KurtHugoSchneider#p/u/10/P_OUph3ceKA (last visited Jan. 12, 2011). 
 
[FN356]. See id. 
 
[FN357]. Creative Commons, http://creativecommons.org/ (last visited Jan. 12, 2011). 
 
[FN358]. See Warzone 2100, http://en.wikipedia.org/wiki/Warzone_2100 (last visited Jan. 12, 2011). 
 
[FN359]. Blender (software), http://en.wikipedia.org/wiki/Blender (software) (last visited Jan. 12, 2011). 
 
[FN360]. GtkRadiant, http://en.wikipedia.org/wiki/GtkRadiant (last visited Jan. 12, 2011). 
 
[FN361]. Open source video game, http://en.wikipedia.org/wiki/Open_source_ video_game (last visited Jan. 12, 2011). 
 
[FN362]. Id. 
 
[FN363]. Battle for Wesnoth, http://en.wikipedia.org/wiki/Battle_for_ Wesnoth (last visited Jan. 12, 2011). 
 
[FN364]. Id.. 
 
[FN365]. Battle for Wesnoth, http://www.wesnoth.org/ (last visited Jan. 12, 2011). 
 
[FN366]. Id. 
 
[FN367]. Battle for Wesnoth: Forums, http://forums.wesnoth.org/ (last visited Jan. 12, 2011). 
 
[FN368]. See Battle for Wesnoth: Forums, http:// forums.wesnoth.org/viewtopic.php?f=32&t=30743 (last visited Jan. 12, 

2011). 
 
[FN369]. See Battle for Wesnoth: Forums, http:// forums.wesnoth.org/viewtopic.php?f=32&t=28966 (last visited Jan. 12, 

2011). 
 
[FN370]. April 8, 2010, 9:15 PM post by Mathius, http:// forums.wesnoth.org/viewtopic.php?f=32&t=28966 (last visited Jan. 

12, 2011). 
 
[FN371]. The Copyright Act explicitly defines a ‘work made for hire‘ is including ‘a work specially ordered or commissioned 

for use as a ... as a part of a motion picture or other audiovisual work ....‘ 17 U.S.C. § 101. 
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[FN372]. Siegel v. Warner Bros. Entertainment Inc., 658 F. Supp.2d 1036, 1056 (C.D. Cal. 2009). 
 
[FN373]. Community for Creative Non-Violence v. Reid, 490 U.S. 730, 737 (1989). 
 
[FN374]. Siegel, 658 F. Supp.2d at 1058 (C.D. Cal. 2009). 
 
[FN375]. Contractual privileges easily co-exist with copyright; a license to engage in conduct reserved to the copyright owner 

is such a contractual privilege. 
 
[FN376]. See Bowers v. Baystate Technologies, Inc., 320 F.3d 1317, 1324 (Fed. Cir. 2003) (reversing district court and holding 

that contractual restrictions on copying uncopyrightable expression are not preempted, citing cases from other circuits, in-

cluding ProCD, Inc. v. Zeidenberg, 86 F.3d 1447 (7th Cir.1996) (holding that a shrink-wrap license was not preempted by 

federal copyright law)). 
 
[FN377]. Jacobsen v. Katzner, 535 F.3d 1373 (Fed.Cir. 2008). 
 
[FN378]. Id. at 1376 (describing reasoning of district court). 
 
[FN379]. Id. at 1380. 
 
[FN380]. Id. 
 
[FN381]. Id. at 1381. 
 
[FN382]. Id. 
 
[FN383]. 17 U.S.C. § 101 (definition of joint work). 
 
[FN384]. Quintanilla v. Texas TV, 139 F.3d 494 (5th Cir. 1998). 
 
[FN385]. Id. at 497. 
 
[FN386]. Id. 
 
[FN387]. Id. at 498. It found it unnecessary to decide where a joint copyright in fact existed. Id. at 499 n.24. 
 
[FN388]. Id. 
 
[FN389]. Goodman v. Lee, 78 F.3d 1007, 1012 (5th Cir. 1996) (referring to Louisiana law of co-tenancy to determine manner 

in which joint copyright owner was obligated to account to other joint owner of song for profits earned by his exclusive ex-

ploitation). 
 
[FN390]. Nicholson v. Shafe, 558 F.3d 1266 (11th Cir. 2009). 
 
[FN391]. Nicholson v. Shafe, 669 S.E.2d 474, 475 (Ga. Ct. App. 2008) (describing parties' relationship and agreeing with trial 

court that federal-court classification as joint-work was not binding on state court). 
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[FN392]. 558 F.3d at 1268 n.2 (describing prior, unreported, district court decision). 
 
[FN393]. Id. at 1268-1269. 
 
[FN394]. Id. at 1269. 
 
[FN395]. 669 S.E.2d at 481-482 [internal quotations and citations omitted]. 
 
[FN396]. 558 F.3d at 1269 (describing procedural history). 
 
[FN397]. Id. at 1279. 
 
[FN398]. Nicholson v. Shafe, No. 09-15711, 2010 WL 3025216 (11th Cir. Aug. 4, 2010). 
 
[FN399]. Lahiri v. Universal Music & Video Distribution Corp., 606 F.3d 1216 (9th Cir. 2010) (affirming sanctions against 

attorney who pressed joint-copyright claim when he knew of document that unambiguously established work made for hire). 
 
[FN400]. Jordan v. Sony BMB Entm't Inc., 354 Fed.Appx. 942, 947-948 (5th Cir. 2009) (affirming summary judgment for 

transferee of joint copyright). 
 
[FN401]. Sybersound Records, Inc. v. UAV Corp., 517 F.3d 1137, 1145 (9th Cir. 2008). 
 
[FN402]. Davis v. Blige, 505 F.3d 90 (2d Cir. 2007). 
 
[FN403]. Id. at 97-98 (referring to ‘accrued rights‘ of one co-owner to sue for infringement). 
 
[FN404]. Id. at 99 [internal citations omitted]. 
 
[FN405]. Janky v. Lake County Convention & Visotrs Bureau, 576 F.3d 356 (7th Cir. 2009). 
 
[FN406]. Id. at 358 (describing facts). 
 
[FN407]. Id. at 350-60. 
 
[FN408]. Id. at 360. 
 
[FN409]. Id. at 360-61. 
 
[FN410]. Id. at 361. 
 
[FN411]. Id. 
 
[FN412]. Id. at 362. 
 
[FN413]. Id. (rejecting Nimmer's position that a deminimis contribution is enough, and distinguishing Erickson, 13 F.3d at 

1068, 1071 (putative joint author of play contributed only ideas, refinements, and suggestions, which were not enough). 
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[FN414]. Id. [internal quotation omitted]. 
 
[FN415]. Id. 
 
[FN416]. Id. (quoting Childress v. Taylor, 945 F.2d 500, 508 (2d Cir. 1991)). 
 
[FN417]. Id. at 363. 
 
[FN418]. Id. [internal quotations and citations omitted]. 
 
[FN419]. Id. at 363 n.5. 
 
[FN420]. Siegel, 658 F. Supp.2d at 1036 (C.D. Cal. 2009). 
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[FN425]. SEC v. W.J. Howey, 328 U.S. 293 (1946). 
 
[FN426]. Id. at 298-99. 
 
[FN427]. SEC v. Lauer, 52 F.3d 667, 670 (7th Cir. 1995). 
 
[FN428]. Howey, 328 U.S. at 299-300 (1946). 
 
[FN429]. Edwards, 540 U.S. at 389 (2004). 
 
[FN430]. Id.. at 397. 
 
[FN431]. Int'l Bhd. Of Teamsters, Chauffeurs, Warehousemen & Helpers of Am. v. Daniel, 439 U.S. 551 (1979). 
 
[FN432]. Id. at 562. 
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[FN433]. In re Enron Corp. Securities, Derivative & ERISA Litigation, 284 F. Supp.2d 511, 639-40 (S.D. Tex. 2003) (dis-

cussing possibility under Daniel, lower court cases, and SEC position). 
 
[FN434]. Francisco NOA v. Key Futures, Inc., 638 F.2d 77 (9th Cir. 1980). 
 
[FN435]. Id. at 79. 
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[FN448]. See Arthur De Vany& W. David Walls, Uncertainty in the Movie Industry: Does Star Power Reduce the Terror of the 

Box Office?, available at http:// marshallinside.usc.edu/Mweinstein/teaching/fbe552/552secure/notes/devany%20new% 
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http://www.forbes.com/2009/02/06/forbes-star-currency-methodology-business-media-star-currency-09_0210_methodology.

html (last visted Dec. 10, 2010) (reporting on global power of major stars to draw financing and audiences). 
 
[FN449]. See Wikipedia, Adam Lambert, http://en.wikipedia.org/wiki/Adam_ Lambert (last visited Jan. 31, 2011). 
 
[FN450]. See Plastic Alligator Attacks Dog, http://www.youtube.com/watch? v=UF5NS18RvBE (last visited Jan. 31, 2011); 
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[FN453]. Henry H. Perritt, Questionnaire results, http:// 
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[FN455]. See Reuters, Disney Company Profile, (available at http:// 
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Pooh, Cars, Disney Fairies, Hannah Montana and the Marvel properties including Spider-Man and Iron Man). 
 
[FN456]. See Joshua L. Simmons, Catwoman or the Kingpin: Potential Reasons Comic Book Publishers Do Not Enforce Their 
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comes from licensing characters and summarizing data on revenue components). 
 
[FN457]. Kickstarter, http://www.kickstarter.com/ (last visited Jan. 12, 2011). 
 
[FN458]. See Indiegogo: Projects, http://www.indiegogo.com/projects (last visited Jan. 12, 2011) (describing movie projects 

seeking on the order of $10,000-$15,000 total). 
 
[FN459]. DoubleClick, Reach the Right Audience, http:// 
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visited Jan. 12, 2011). 
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[FN465]. Brooks Barnes, Two Web Site Developers Said to Team Up With Starcom for Digital Ad Dollars, N.Y.Times, Aug. 

18, 2010, at B3 (reporting on $100 million deal between Starcom'sMediaVest Group and BermanBraun, a production company 

behind several video websites; filling “missing piece: having a partner who can supply a continuous revenue stream”). 
 
[FN466]. See § 0 supra. 
 
[FN467]. The Internet is frequently represented in network diagrams as a cartoon-representation of a cloud, signifying that 
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[FN469]. Id. at 2-3. 
 
[FN470]. See W. Richard Stevens, 1 TCP/IP Illustrated: the Protocols chs. 9-10 (1994) (explaining different Internet routing 
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2011). 
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[FN476]. H.R. Rep.109-541. 
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[FN481]. Id. at 644 
 
[FN482]. Nat'l Cable & Telecomms. Ass'n v. Brand X Internet Servs., 545 U.S. 967 (2005). 
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