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Abstract

International criminal law developed in the context of conventional war and was largely unenforceable until the mid 1990s. Now it is being applied to guerrilla insurgencies to put commanders and fighters in jail, although it fits the insurgency context poorly. The article considers elaboration of international criminal law by the International Criminal Tribunal for the former Yugoslavia, its application by the ICTY to leaders of the Kosovo Liberation Army, a successful guerrilla insurgency, and develops recommendations for reform, particularly enlargement of the class of legitimate targets and reduced liability for the acts of others. It argues that international criminal law will be less effective if it makes all guerrilla insurgencies illegal under international law, a possibility threatened by conventional interpretations.
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Introduction

The law of armed conflict is in a state of flux, particularly the part that has come be known as “international criminal law,” or “ICL.” Prosecution of members of a guerrilla insurgency known as the Kosovo Liberation Army (“KLA”), and ongoing disputes reaching the Supreme Court of the United States about U.S. Government treatment of “unlawful combatants” in Afghanistan and Iraq are raising fundamental questions about the institutional arrangements and the substantive law to be used when irregular fighters are accused of violating the “laws of war”—the traditional term for the law of armed conflict—and of committing “crimes against humanity.” Resolving these issues in a satisfactory manner is important, because of the widespread consensus that armed conflict in the future will more often involve such irregular fighters rather than two conventional armies confronting each other.
 

At the same time, there is a risk that efforts to restate and clarify the law of armed conflict in these circumstances will make guerrilla insurgencies illegal, a result at odds with reality, and therefore likely to discredit international criminal law and the institutions that administer it. Prosecutions of KLA leaders and soldiers have exposed some serious difficulties in molding international criminal law (“ICL”) to fit the circumstances of a guerrilla insurgency.  After the war in Kosovo ended, the politicization of the new field of international criminal law and the early failure of its proponents to adapt rules developed for conventional wars of the nineteenth century to modern guerrilla war threatens the legitimacy of proliferating international criminal courts, and threatens to widen the breach between legal theories and realities of nationalist insurgencies.

This article explores in some detail the application of international criminal law to the KLA and to other guerrilla insurgencies through prosecution of individual soldiers and leaders. It begins with a review of the basic sources of ICL and of its application by international criminal courts, especially the International Criminal Tribunal for the former Yugoslavia (“ICTY”). It explains the importance of the concepts of international and international “armed conflict” in shaping the content and application of municipal (local) law and ICL. It explores the duties and privileges of insurgents under ICL, concentrating on the duty to discriminate in defining lawful targets of violence and on theories of vicarious liability. It concludes by applauding the adaptability of the ICTY in moving away from an earlier prosecution orientation. At first, the ICTY needed to prove that it was a real court, able to do something about the atrocities committed in Bosnia. More recently, it has begun to function more like an impartial judicial body, carefully structuring novel legal theories developed by the court earlier in its life to the special circumstances of asymmetrical warfare. The article argues that further steps are necessary to fit ICL to the realities—and actual practices—of insurgent groups.
A further word about organization is appropriate. Normative observations are offered in two places in this article. In § ___, a description of the content and application of ICL in the KLA context necessarily involves a critical analysis that is in some respects normative. Broader normative recommendations, however, are saved for § ___, which refers as necessary to the earlier critical analysis of basic doctrines.
The article focuses on the KLA because it was a successful insurgency, and because it has produced actual cases revealing the awkwardness in applying traditional concepts of ICL to asymmetrical warfare. In evaluating the critical analysis of ICL in this context and the proposals for reforming it to accommodate the realities of guerrilla insurgency, a reader should not only think about the relatively sympathetic KLA, but also consider subsequent developments in Afghanistan, Iraq, Israel and the Palestinian territories, and elsewhere, where less sympathy exists in the West for insurgent fighters.. A critical reader of this article will do two things. First, the reader will make sure to consider these suggested reforms from two vantage points, the vantage point of an accused insurgent, and the vantage point of an accused member of regime forces opposing the insurgency. In other words, what is suitable for a 20 year old member of the KLA fighting against what he perceived as oppressive Serb occupation also must be suitable for a 20 year old member of Al-Qaeda ambushing a aUnited States Marine Corps Unit in Iraq, or assassinating a confidential Iraqi informant of the United States Army. 

Second, a critical observer will think about whether implementation of the suggested reforms would achieve a reasonable balance between the politically and subjectively determined objectives of the regime to stamp out an insurgency and of the insurgency fighting for “liberation.” International law has appropriately given up any effort to apply rules for deciding which side is “just.” On the other hand the application of the law of armed conflict should not tilt the balance so far in favor of one side or the other as to be tantamount to an embedded decision that counterinsurgencies are always more just than insurgencies or vice versa.

International criminal law for guerrilla insurgencies

The laws of war encompass two relatively separate doctrines: jus ad bellum, which defines what wars are “just,” in other words when use of military force is legal, and jus in bello, which defines what kinds of conduct are permissible during a war. While no institution has the power to enforce jus ad bellum, individual fighters and commanders can be put in jail for violating jus in bello. In the case of Kosovo, the International Criminal Tribunal for the former Yugoslavia (“ICTY”), established by the United National Security Council imposes individual liability for violations of international criminal law (“ICL”)—a part of jus in bello. The ICTY is not alone. The Security Council also established the International Criminal Tribunal for Rwanda (“ICTR”) and international negotiations separate from the UN later resulted in the establishment of the International Criminal Court (“ICC”). This system of international law is a dramatic extension of the traditional “law of war,” which imposed responsibility only on states. When the law imposed responsibility only on states, a victim-oriented system was appropriate: human liberty was at stake only on one side of the equation. But the rule of law focuses on both sides of the equation; criminal law emphasizes protecting the rights of those accused. Enthusiasts for the ICTY and similar institutions initially were slow to recognize the second side of human rights in promoting ICL.

Sources of law and of ICTY jurisdiction
The ICL revolution draws on three basic sources of international law: treaties, which are explicit agreements between states; customary international law, a kind of common-law; and universal international law. Treaty law is sometimes referred to as “conventional law,” because treaties are also known as “conventions.” Its obligations arise because state signatories have consented to be bound by them; they have to that extent voluntarily agreed to relinquish a measure of their sovereignty. Customary international law arises when state practice and state belief as to legal obligation converge. When most states act in a particular way and act that way because they believe they are legally bound to do so, the norm that they respect becomes a rule of customary international law. The actor’s belief that legal obligation mandates acting in a particular way is referred to as opinio juris.

Both conventional international law and customary international law ultimately depend on state consent. States retain the power to withdraw from treaties—known as “denouncing” the treaties. States remain free to deviate from customary international law when they deliberately act inconsistently with customary norms and manifest their intention to begin setting the pattern of a new state practice which they hope will mature into a new, or modified, norm of customary international law, a process known as desuetude.

Some commentators contest whether the third category: universal international law, referred to as jus cogens, exists as a legitimate body of international law.
 It is akin to natural law—a set of norms that are so fundamental that all states must respect and enforce them, regardless of consent.  In other words, jus cogens norms are “non-derogable.”
On 25 May 1993, the UN Security Council established the International Criminal Tribunal for the Former Yugoslavia, commonly known as the “Hague Tribunal,” "for the prosecution of persons responsible for serious violations of international humanitarian law committed in the territory of the former Yugoslavia.” 
 UN Security Council Resolution 827 adopted a "statute" for the Tribunal which, among other things, defined the Tribunal's competence
 to prosecute grave breaches of the Geneva Conventions,
 violations of the laws or customs of war,
 genocide,
 and crimes against humanity.
 The statute also adopted an expansive understanding of "individual criminal responsibility" to include two species of vicarious liability: (1) liability for planning, instigating, ordering, committing or otherwise aiding and abetting  in planning, preparing or execution of a crime;
 and (2) liability on superiors for acts committed by subordinates when the superior "knew or had reason to know that the subordinate was about to commit [crimes] or had done so and the superior failed to take the necessary and reasonable measures to prevent such acts or to punish the perpetrators . . . ."
 It eliminates governmental immunity.
 
The four categories of international law within the competence of the ICTY overlap and conflate to some extent three traditional bodies of law addressed in the literature of international law:
 that part of the law of war
 which regulates the “means and methods” of warfare, that part which imposes minimum standards of humane treatment for non-combatants,
 and general human rights law.   

The content of these categories arises from four sources: the Hague Regulations, the 1949 Geneva Conventions, the two Protocols to the Geneva Conventions adopted in 1977, and various human rights conventions. Under the caselaw of the ICTY, provisions of international humanitarian law traditionally reserved for international armed conflicts also are potentially applicable to insurgencies.
The law of war operates only when and where there is a “war,” which presents the question of what qualifies as an “armed conflict,” a question considered separately in this article.
The part of the laws of war focused on military means and tactics regulates the conduct of armies vis a vis other combatants. The first three Geneva conventions regulate means and tactics. The first, entitled the “Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in the Field of August 12, 1949,” The second, entitled, “Geneva Convention for the Amelioration of the Condition of Wounded, Sick and Shipwrecked Members of Armed Forces at Sea of August 12, 1949,” similarly applies only to international conflicts, expressed in identical language.
 The third, entitled, “Geneva Convention Relative to the Treatment of Prisoners of War of August 12, 1949,” also applies only to international conflicts.

The Fourth Geneva Convention, entitled, “Geneva Convention Relative to the Protection of Civilian Persons in Time of War of August 12, 1949,” regulates the conduct of armies vis a vis non-combatants. It has the same scope of operation as the first three Conventions, applying only to international armed conflict.
 

These provisions of the Conventions, on their face, only regulate the conduct of armies towards each other. Article 2, common to all three (“common Article 2”) says that each applies only to international armed conflict: “all cases of declared war or of any other armed conflict which may arise between two or more of the High Contracting Parties, even if the state of war is not recognized by one of them.”
  
Protocol I to the four Geneva Conventions, adopted in 1977, extends their coverage by amending their Common Article 2 to include wars of “national liberation” and for “self determination” within the four Geneva Conventions. The scope of Protocol I includes “armed conflicts in which peoples are fighting against colonial domination and alien occupation and against racist regimes in the exercise of their right of self-determination.”
  It also adds details to the obligations imposed by the first three Geneva Conventions related to wounded, sick, shipwrecked, missing and dead persons,
 means of warfare, and treatment of prisoners of war.

All four Conventions, however, contain a Common Article 3, which protects non-combatants in “armed conflicts not of an international character,” i.e. internal armed conflicts. The ICTY has found that most of their core terms have become part of customary international law, applicable to all kinds of armed conflict. The court also has integrated customary law derived from the Geneva Conventions with human rights law regulating the conduct of states vis-a-vis persons found within any state’s territory. Its operation does not depend on the existence or non-existence of a war. The General Assembly of the United Nations has asserted that human rights continue to exist in armed conflicts.

The broadest source of international human rights law with global scope is the 1966 International Covenant on Civil and Political Rights,
 which is generally viewed as having codified the principles of the 1948 Declaration on Human Rights.

The Fourth Geneva Convention and human rights law are the sources of most “crimes against humanity,” while the first three Geneva Conventions define the essential features of most of the “laws or customs of war.”

Scope of operation

Three distinctions are crucial to the application of ICL: the distinction between a state of “armed conflict” and its absence; the distinction between “international” and “internal” armed conflict; and the distinction between persons taking part in the hostilities (“combatants”) and persons taking no active part (“non-combatants”). The distinction between combatants and non combatants is considered further in § ___.
Armed conflict threshold

ICL applies only to “armed conflicts.” The Geneva Conventions define their scope in Common Article 2 as “declared war or . . . any other armed conflict which may arise between two or more of the High Contracting Parties”
 “Declared war” has an established meaning. Common article 3, which extends the Geneva Conventions to internal conflicts refers to “armed conflict not of an international character occurring in the territory of one of the High Contracting Parties.
 

But what is an armed conflict? The threshold for armed conflict in the international context produces few difficulties. More difficult is deciding when armed conflict exists in the internal context.

The problem, as the law of armed conflict began to encompass internal conflicts, was how to preserve some sovereign prerogative to deal with bandit and other local criminality, while also restricting regime force against full-scale insurgencies. 

The higher the threshold for armed conflict, the greater a regime’s flexibility to use force to suppress dissent, including dissent carried out by armed resistance to governmental authority. The lower the threshold, the more regime sovereignty yields to international law, and the more often regime resisters are privileged to commit what otherwise would be murder, assault and kidnapping under municipal law. The lower the threshold, the greater the frequency with which other states and the international community are privileged—and perhaps obligated--to intervene to protect or prosecute political resisters or to punish the regime for applying its domestic criminal law (“municipal law”).

Additional Protocol II,
 which adds detailed duties to Common Article 3, has an higher threshold, than Common Article 3 which simply says, “armed conflict not of an international character.” Protocol II “applies only to situations at or near the level of a full-scale civil war.”
 The higher threshold was adopted due to political opposition to giving the Protocol the same scope of application at Common Article 3.

The ambiguity of the definition of armed conflict gives courts applying ICL considerable flexibility to determine the scope of their jurisdiction, because Common Article 3, like other parts of the four Geneva Conventions is generally understood to codify customary international law.
 Categorizing the body of law defining “armed conflict” as customary law gives courts applying its terms the power to interpret them elastically, overcoming criminal law’s traditional rule of narrow construction of the language of criminal statutes, under the “rule of lenity” 
 and the “principle of legality.”

Anthony Cullen believes there are three distinct “stages” in which a non-international armed conflict can present itself: rebellion, insurgency, and belligerency.
  Rebellion is a “short lived insurrection,” often easily combated and defeated by a police force.
  Rebellions are considered entirely outside the authority of international law, and thus, rebels are afforded none of the protections or privileges provided by international law.
  

Insurgency is a rebellion that survived the initial attempt at suppression by the local police force.
  The legal protections afforded insurgents are, at the least, unclear.  Heather Wilson notes that there are no requirements (such as intensity of violence, territorial control, establishment of a quasi-government, or operations in accordance with humanitarian law) that require recognition of an insurgency.
  Instead, the basis for recognition appears to be “necessity.”
  While use of the term “necessity” fails to shed any more light on the situation, Cullen attempts to define necessity as situations where “relations” must be established with the insurgents in order to protect the interests of the de jure government or some other third party.
  The ambiguity surrounding the recognition of an insurgency creates substantial flexibility in applicability of international law.
  In other words, the de jure government is not obligated to adhere to international law unless it imposes such obligations itself.

The final stage of non-international armed conflicts is belligerency.  Hersch Lauterpacht lists four criteria necessitating the recognition of a belligerency: (1) a general (not local) armed conflict must exist within the state; (2) the insurgents [belligerents?] must occupy and control a substantial portion of territory within the state; (3) the insurgents must conduct hostilities in accordance with the rules of war and through organized armed forces acting under a responsible authority; (4) circumstances must exist which make it necessary for outside states to define their attitude by means of recognition of belligerency.
  Once a belligerency is recognized, the laws of war must always be followed.
  In other words, recognition means that the conflict should be treated as two “states” at war.

To understand the differing thresholds for determining the existence of an armed conflict, the origins of the analyses must first be outlined.  Article 3 common to all four Geneva Conventions (hereinafter Common Article 3) applies to cases of armed conflict “not of an international character.”
  Two additional “Protocols,” cited earlier in this section, were added to the Geneva Conventions in 1977.  Protocol I applies to conflicts, or wars on colonial domination, alien occupation, and racist regimes.
  Protocol II applies to “strife” or civil wars.
  

Common Article 3 is considered the lowest threshold for determining the existence of an armed conflict, partly because the Article lacks any substantive threshold.
  In fact, the threshold under Common Article 3 has shifted downward, no longer requiring the “classic two-sided civil war.”
  Instead, the Common Article 3 is intended to provide minimum standards of protection to those persons not actually participating in the hostilities.
  

Protocol II, applicable to civil wars, has a higher threshold than does Common Article 3.
  Common Article 3 applies to all instances of non-international armed conflict, regardless of whether the conflict reaches the status of civil war.
  Protocol II, however, applies only to armed conflicts

which take place in the territory of a High Contracting Party between its armed forces and dissident armed forces or other organized armed groups which, under responsible command, exercise such control over a part of its territory as to enable them to carry out sustained and concerted military operations and to implement this Protocol.

This definition of armed conflict is much clearer, and considerably more demanding, than is Common Article 3.  Most notably, it appears that Protocol II does not recognize an armed conflict until the insurgents have established some form of responsible command structure, though this structure does not have to amount to a de facto government.
  In the end, three criteria must be fulfilled for an armed conflict to exist under Protocol II: (1) a responsible command structure; (2) control over territory such that the insurgency can operate sustained military operations; and (3) the ability to implement the Protocol.

The consequences of the narrow definition is two-fold.  First, the Protocol provides a clearer and more useful definition of an armed conflict, and in turn, civil war.
  At the same time, the narrow definition allowed Common Article 3 to remain broad in its scope and application.

It should be noted that the threshold for civil war under Protocol II is still lower than the threshold for state-to-state warfare (belligerency).
  Citing Lieutenant Colonel Yair M. Lootsteen, Cullen writes that in order for a belligerency to be recognized, the insurgents must “establish some semblance of government or administration in the area under their control...in effect a de facto state.”

The Trial Chamber in Tadic determined that the existence of armed conflict hinges on two factors: the intensity of the conflict and the organization of the parties to the conflict.
  This definition of armed conflict is considerably broader than the definition provided in Protocol II.
  Absent from the Tadic formulation are the requirements that the insurgents maintain control over territory and are able to implement the Protocols.  

The influence of the Tadic decision quickly manifested itself in the Rome Statute of the International Criminal Court’s formulation of armed conflict.
  While some delegations to the Rome Statute argued for a definition closer to that of Protocol II, Article 8(2)(f) incorporates a test almost identical to that formulated in Tadic.
  The effect of using the Tadic test was to lower substantially the threshold for armed conflict, and in turn, increasing the jurisdiction of the ICC.
  As a result, instances of guerrilla warfare that would often not amount to armed conflict under the Protocol II formulation are now subject to the protections, privileges, and requirements of Common Article 3.  
Within the framework of the ICTY statute, conviction for violation of either Article 3 (violation of the laws and usages of war) or Article 5 (crimes against humanity) is impermissible unless an armed conflict exists, although . “customary international law may not require a connection between crimes against humanity and any conflict at all.
 

“[A]n armed conflict exists whenever there is a resort to armed force between States or protracted armed violence between governmental authorities and organized armed groups or between such groups within a State. International humanitarian law [article 3] applies from the initiation of such armed conflicts and extends beyond the cessation of hostilities until a general conclusion of peace is reached; or, in the case of internal conflicts, a peaceful settlement is achieved. Until that moment, [article 3] continues to apply in the whole territory of the warring States or, in the case of internal conflicts, the whole territory under the control of a party, whether or not actual combat takes place there.”

Applying coherent criteria for determining whether an armed conflict exists is difficult when the conflict is asymmetrical, in other words when a guerrilla insurgency opposes regular law enforcement and military forces. The two criteria developed by the ICTY in Tadic for the existence of an armed conflict relate to (1) intensity, and (2) degree of organization of the opposing forces. Two conclusions are reasonably clear. First, an armed conflict does not exist merely because the means used by regime forces are intense and regime forces are well organized, if they oppose entirely disorganized resisters engaging in only sporadic violent opposition to the regime. Second, an armed conflict may exist despite considerable asymmetry. The forces opposing the regime need not be as well organized as the regime in order to satisfy the intensity and organization requirements. Adjudicating these two requirements in the context of an asymmetrical conflict, typically involving a clandestine insurgency, is difficult. It depends upon detailed factual findings about the nature, frequency, and evolution over time of attacks by the insurgency against the regime, and reliable evidence is hard to martial when the insurgency operates in secret and those knowledgeable about its activities have every incentive to conceal what they know about its degree of organization and specific attacks.

In the Limaj case, the ICTY found that the KLA was sufficiently organized and the intensity of the fighting in Kosovo was such that an armed conflict existed no later than the end of May, 1998.

This conclusion, relying on a factual record focused on one relatively small area in which the KLA operated, is likely to be sharply disputed in the Haradinaj case, involving a different area of KLA operations, in which the dates of the acts alleged in the indictment include an earlier period, and evidence about KLA operations show profound decentralization and disorganization until the fall of 1998. 

Nexus between conduct and armed conflict

It is the nexus between individual conduct and the armed conflict that determines whether the conduct is regulated by ICL, and possibly eligible for immunities from municipal criminal law, although the ICTY has de-emphasized this aspect of ICL.  

Not all conduct in a geographic area in which armed conflict exists should be regulated by international law; it is not a system of martial law for an entire state confronted with conflict. If someone participating in an armed conflict, whether as a commander or an ordinary soldier, murders the spouse of someone because he wants to have an intimate relationship with the surviving spouse, that conduct is not regulated by international law because it is not connected with the armed conflict.
  On the other hand, if the same participant kills a neighbor because the neighbor reports the participant to the secret police, that conduct is regulated by international law because it is associated with the armed conflict.  

The Limaj court held that to meet jurisdictional requirements of article 3 of the ICTY statute, prosecutor must establish a sufficient link between the acts of the accused and the armed conflict, considering whether the perpetrator is a combatant, whether the victim is a non-combatant, whether the victim is a member of the opposing party, whether the act may be said to serve the ultimate goal of a military campaign, and whether the crime is committed as part of or in the context of the perpetrator's official duties.

International versus internal conflicts

If an armed conflict exists, traditional rules differed depending on whether it was international or internal in character. The traditional legal response to armed violence in the international legal community was “based on a stark dichotomy: belligerency and insurgency.” International law “treated the two classes of conflict in a markedly different way: interstate wars were regulated by a whole body of international legal rules, governing both the conduct of hostilities and the protection of persons not participating (or no longer participating) in armed violence. By contrast, there were very few international rules governing civil commotion, for States preferred to regard internal strife as rebellion, mutiny and treason coming within the purview of national criminal law and, by the same token, to exclude any possible intrusion by other States into their own sovereign domestic jurisdiction.”

The sharp distinctions between the legal regimes applicable to international and internal conflicts blurred over the second half of the Twentieth Century, as a “State-sovereignty-oriented approach” was gradually supplanted by a “human-being-oriented approach.”
 Now, according to the ICTY, much of the body of law developed for international conflicts also applies to internal conflicts.

Article 2 of the ICTY statute (grave breaches of the Geneva Conventions), however, does not apply to internal conflicts.

Insurgents as combatants

Duties and privileges of insurgents

Insurgents, at least in the former Yugoslavia, and everywhere if ICTY precedent is widely accepted, have most of the basic duties imposed on members of traditional armies. The core obligations are the duty to discriminate, the duty of proportionality, and the duty to afford humane treatment, considered further later in this chapter on insurgent duties and privileges. 

Though the conclusion is not free from doubt, most analysis of ICL assumes that a state of armed conflict imposes burdens, but also affords privileges, to participants. The most important privilege is a license to kill opposing participants.

International Criminal Law prohibits participants in armed conflicts from directing the following types of conduct at non-participants. Common article 3 prohibits:

“(a) violence to life and person, in particular murder of all kinds, mutilation, cruel treatment and torture;

”(b) taking of hostages;

”(c) outrages upon personal dignity, in particular humiliating and degrading treatment;

”(d) the passing of sentences and the carrying out of executions without previous judgment pronounced by a regularly constituted court, affording all the judicial guarantees which are recognized as indispensable by civilized peoples.”

“failing to collect and care for the wounded and sick.

Additional Protocol II prohibits failure to “respect . . . their person, honour and convictions and religious practices,” or to make “adverse distinction.” [to discriminate]
 It also prohibits “violence to the life, health and physical or mental well-being of persons, in particular murder as well as cruel treatment such as torture, mutilation or any form of corporal punishment.”
 It prohibits collective punishments,
 acts of terrorism,
 and “outrages upon personal dignity, in particular humiliating and degrading treatment, rape, enforced prostitution and any form of indecent assault.”
 

Fighters are obligated to discriminate between legitimate targets and others, and they are obligated to use proportional force against legitimate targets to minimize collateral effects on others. The obligation to discriminate says that a fighter may not target a civilian with absolutely no connection to the armed conflict or the military objectives of the targeting force. The obligation of proportionality says that a fighter may not use means that kill not only an enemy combatant shooting at him but also level everything within five miles.

The ICTY Statute
 repeats and elaborates on these prohibitions.
Article 3, defining, “Violations of the laws or customs of war,” specifically prohibits, among other things,”wanton destruction not justified by military necessity,”
 ”attack of undefended towns, villages, dwellings, or buildings,”
 “wilful damage . . . to institutions dedicated to religion [and] historic monuments,”
 and “plunder of public or private property.”

In the Limaj case, the ICTY found that cruel treatment, torture, and murder all of qualify as violations of article 3.
 

Article 5, defining “Crimes against humanity,” repeats the words and phrases of Common Article 3, while specifically adding “extermination,”
 “enslavement,”
 “deportation,”
 “imprisonment,”
 “rape,”
 “persecutions on political, racial and religious grounds,”
 and “other inhumane acts.”
 Such conduct is criminal, however, only “when committed in armed conflict, whether international or internal in character, and directed against any civilian population.”

In the context of the KLA prosecutions, these are the important articles of the ICTY statute. No genocide, under Article 4, was alleged by anyone against the KLA, and the ICTY found that Article 2 was inapplicable because any armed conflict was internal rather than international.

In the Limaj case, the ICTY decided that the last limitation in Article 5, “directed against any civilian population” could be satisfied only by proof that attacks against civilians were widespread or systematic. Measures directed against individuals do not satisfy the test: 

"The means and methods used by the KLA in the period relevant to the Indictment, in the abduction of Serbian and Kosovo Albanian civilians (whether considered together or separately) do not evince characteristics of an attack directed against a civilian population. At least in most cases of which there is evidence, the individuals who were abducted and then detained were singled out as individuals because of their suspected or known connection with, or acts of collaboration with, Serbian authorities - and not because they were members of a general population against which an attack was directed by the KLA."
 
It found that "The evidence does not establish, or even indicate, a general policy of targeting civilians as such, whether Serbian or Kosovo Albanian."
 Accordingly, it dismissed those counts of the indictment alleged under article 5.

A key structural element of ICL is the distinction between persons actively participating in hostilities (“combatants”) and those not participating (“non-combatants”).
 

As noted, the conceptual structure of international criminal law imposes a duty to discriminate between legitimate targets of a military initiative and illegitimate targets. This begs the question about who constitutes a legitimate target. A legitimate target of an organized force engaged in armed conflict is one who, in addition to meeting certain other requirements, considered infra, must be targeted out of “military necessity.” The concept of military necessity imports a pragmatic feature to international criminal law allowing forces engaged in armed conflict a certain amount of leeway to decide what is necessary to achieve their objectives, though ICL imposes some limitations on what objectives are legitimate. 

It is common ground among contenders over the content of ICL that, if an armed conflict exists, a participant may legitimately target, and kill, if necessary, someone who is formally a member of the opposing force. In this sense, the law of armed conflict not only imposes duties, it also grants an important privilege to participants—to do acts that would constitute murder in the absence of armed conflict. 

Because the essence of the duty to discriminate distinguishes privileged from unprivileged acts, much of the dispute over the content of ICL as it should be applied to guerrilla insurgencies involves defining the boundary between legitimate and illegitimate targets. This dispute is especially intense regarding nominally civilian policemen and those deemed to be regime “collaborators” by the insurgency.

Protected persons: non-combatants and civilians

International humanitarian law distinguishes the rights enjoyed by different classes of persons depending on their association with the conflict. Fundamental to the structure of duties under international humanitarian law is the distinction between those participating in hostilities and those not. A further distinction is made between participants who qualify as lawful combatants, entitled to immunity from criminal prosecution and treatment as prisoners of war, and those who do not qualify and are classified as unlawful combatants.
Common article 3 imposes duties with respect to (and accordingly grants rights to): “persons taking no active part in the hostilities, including members of armed forces who had laid down their arms and those placed hors de combat . . .”

The most fundamental obligation imposed by ICL is the duty to discriminate:
 the duty to target only participants (combatants) and not to target non-participants (non-combatants or civilians). Closely associated with this obligation is the obligation to use only proportional force against participants so as to minimize harm to non-participants. This is the duty of proportionality. 

Even in a conventional war setting it has proven difficult to define the class of those not participating in hostilities and therefore protected. Even those persons who participated in hostilities in the past, as by engaging in armed attack on regime facilities, are nevertheless protected later against attack and summary execution by the regime, and therefore arguably by insurgents as well.
  This is reinforced by decisions by the ICTY that the protections of Common Article 3 and Articles 4-6 of the Protocol II extend beyond the exact time of hostilities.
  

These difficulties are compounded by the oft-debated distinction between “lawful” combatants and “unlawful” combatants.
 The distinction between lawful and unlawful combatants was explored in Justice Thomas’s dissent in the United States Supreme Court’s case of Hamdan v. Rumsfeld.
 Though his language focuses on the jurisdiction of military commissions, the context of the case defines military-commission jurisdiction in terms of the status of defendants before such commissions and therefore necessarily involves exploration of status as a participant or non participant in armed conflict.

Defining non-participants (non-combatants) of either category is much more difficult in a guerrilla insurgency than in a conventional war. Guerrillas do not separate themselves from the civilian population as regular armies do. Their opponents include police, intelligence services, spies and collaborators as well as member of uniformed armed services of the regime. Defining the universe of non-combatants protected by ICL from deliberate insurgent attacks may be the most vexing challenge in adapting ICL to guerrilla insurgencies.

Particularly challenging is deciding how to classify three categories of persons regularly targeted by guerrilla insurgents, including the KLA: police, spies, and collaborators. 

Police officers as combatants

The protections granted under international law to police officers depends on whether they are classified as participants or non-participants in the hostilities. If they are participants, they are not protected by either the discrimination or the proportionality obligations. 

Whether police forces are legitimate targets—the scope of the discrimination obligation--depends on their mandate and tactics.  When faced with an insurgency, States often resort to harsh countermeasures, giving the civil police new roles, often military in character.
 As part of the repressive regime enforcing oppressive policies, the police are indistinguishable from regular soldiers walking through the streets maintaining martial law. The MUP special police in Kosovo fell into this category. 
Killing a police officer in these cases would not constitute a war crime (assuming that an armed conflict exists). Moreover, if a policeman has the status of a combatant, he may be either a lawful or an unlawful combatant. A policeman who respects the law of armed conflict, including its requirements of discrimination and proportionality would be a lawful combatant. An insurgent force would be privileged to detain him until the cessation of the hostilities, but not to try him or punish him for his participation. Conversely, a policeman who violates the law of armed conflict as by conducting ethnically motivated sweeps, or engaging in measures disproportionate to the enforcement of regular criminal law, would appropriately be classified as an unlawful combatant and the insurgent force not only could detain him, but, if it complied with the requirements for trial procedures discussed infra, could be punished, and perhaps executed by the insurgent force.

Collaborators as combatants

Many of the post-war accusations of violations of international humanitarian law leveled at KLA commanders concerned detention and alleged execution of civilians known to have given, or suspected of giving, aid and comfort to the regime. This raises the question of what limits ICL imposes with respect to spies and collaborators.

International law historically did not provide spies with much protection.  Spies were unlawful combatants, not protected by the 1907 Hague Convention and its Regulations.
  During war they could be executed; during peacetime they could be punished in accordance with municipal law.
 The act of concealing one’s identity removed the immunity usually afforded soldiers, which then exposed perpetrators to the death penalty.
  In the American Civil War “scouts or single soldiers, if disguised in the dress of the country, or in the uniform of the army hostile to their own, employed in obtaining information, if found or lurking about the lines of the captor, are treated as spies and suffer death.”
  Saboteurs in the “guise of peaceful civilians” also suffered the same fate.

Therefore, targeting collaborators, real or suspected, is not necessarily a violation of ICL.  Article 5 of Geneva Convention IV specifically provides that the Geneva Convention does not protect individuals hostile to the party to a conflict.
  Article 5 of Geneva IV states:

“Where, in the territory of a Party to the conflict, the latter is satisfied that an individual protected person is definitely suspected of or engaged in activities hostile to the security of the [party], such individual person shall not be entitled to claim such rights and privileges under the present Convention . . . .”

The targeting party must have “reasonable grounds to believe that [its] security . . . is at risk,” but Article 5 gives considerable discretion to that party as to what amounts to a security risk.
  In Delalic, the ICTY Trial Chamber stated that “it is, to a large extent, up to the Party exercising this right to determine the activities that are prejudicial to the [its] security,” but further stated that the party may target only when it has a “serious and legitimate reason to think that they are members of a subversive organization.”
 The language of Article 5 of the Geneva Convention and the language of the Delalic case concern the privileges of a regime to punish those opposing the regime. But the same legal concepts apply to an insurgent force engaged in armed conflict against regime sympathizers posing a danger to the insurgency. Particular “activities hostile to the security of the [party]” include “espionage, sabotage and intelligence with the enemy Government or enemy nationals” but it excludes “a civilian’s political attitude . . . .”

The party must judge each potential target individually in determining whether that particular person constitutes a threat.
  Therefore, an individual cannot be targeted simply based on ethnicity, religion, or residence.
 That would constitute the separate crime of persecution, considered later in this article.

ICTY prosecution of KLA commanders and soldiers has focused significantly on alleged mistreatment of suspected collaborators. The Limaj court accepted evidence of a KLA policy to target perceived Kosovar Albanian "collaborators who were believed to be or suspected of associating with Serbian authorities and interests.
 
Classification
An insurgent’s duties towards a collaborator depends on whether the collaborator mostly appropriately is classified as a participant or a non-participant, and, if a participant, whether the collaborator is a lawful combatant or an unlawful combatant.

If an insurgent group suspects members among its population to be informants or in some way detrimental to the cause, but those suspects do not qualify as participants, killing or otherwise mistreating those individuals is a war crime, under most current authority.
  

Some commentators recognize that ICL should treat some collaborators as participants even if they do not wear uniforms or carry weapons. This is a simple approach, one not yet accepted by the ICTY,
 but it requires more artful interpretation of the text of the Conventions defining combatant with respect to wearing of uniforms, carrying arms, command structure, and compliance with IHL. That’s why the Bush Administration has embraced the category of unlawful combatant. The Bush Administration’s position was adopted from the perspective of a counterinsurgency, but it is equally useful from the perspective of an insurgency.

Collaborators classified as lawful combatants are legally equivalent to opposing soldiers. They may be killed while they are directly participating in the conflict, but are entitled to prisoner of war status if they are captured.
Two commentators have defined legitimate targets of insurgency so as to include all three categories. Michael Walzer notes that guerrillas may be justified in using force, and even killing, but only under certain conditions.  For example, if guerrillas target civilians, “they are able to make distinctions: they aim at well-known officials, notorious collaborators, and so on.”
  Paul Butler attempts to clarify the definition further.  He argues that “combatant” could be defined as “any person directly responsible for creating, administering, or defending the human rights violations, including genocide or race discrimination, that are the subject of the conflict.”
 These two commentaries conflate the categories of lawful combatant and unlawful combatant. Butler’s classification of persons engaging in wrongful conduct beyond merely supporting the regime would justify classifying such persons as unlawful combatants. Conversely, Walzer’s inclusion of those who are “well known officials” would at most justify the classifications of such persons as lawful combatants.

In Limaj, the ICTY declined to accept the defense argument that collaborators did not qualify as civilians.
 The Limaj court was not satisfied that the evidence disqualified collaborators from non-participant (civilian) status, although its language holds open the possibility that evidence in another case might disqualify at least some collaborators from such status. "The Chamber is satisfied that the KLA definition of “collaborators” encompassed civilians as well as perceived combatants.”
 "[A]t least as a general rule, perceived collaborators abducted by the KLA were entitled to civilian status."
 

Due Process

The 4th Geneva Convention permits internment
 only of persons dangerous to the security of the detaining entity.
 On the other hand, it is permissible to detain suspected spies or collaborators,
 even if they are not participants in the traditional sense of being soldiers of the opposing force. International humanitarian law does not prohibit detention—unless persecution is involved; it only requires that persons detained be the subject of reasonable suspicion, be afforded some sort of due process,
 and be free from violence, including murder, mutilation, cruel treatment, and torture; being taken as hostages; and outrages upon personal dignity, including humiliating and degrading treatment.
 
Collaborators classified as unlawful combatants are not entitled to prisoner of war status. Under traditional views of jus in bello, they may be summarily executed.
 Considerable authority now exists for the proposition, however, that the standards for treatment of unlawful combatants have evolved to the point that they may be punished only after some form of trial, perhaps by a military tribunal.
 The continued existence of the category of unlawful combatant,
 and the obligations toward persons falling in the category is at the center of controversy and litigation over United States treatment of persons captured in connection with the post September 11, 2001 conflict in Afghanistan.

What process is due depends on whether the detainee is accused of a crime against municipal or martial law or the law of armed conflict, or whether she is accused simply of being a threat to the insurgency because she is a collaborator with the other side.
 

The Hamdan Court invalidated the Bush Administration's system of military commissions because of procedural insufficiency: witholding evidence from the accused; secret proceedings; overbroad evidentiary standards. 

It held that Common Article III gives rise to procedural protections for unlawful combatants, without, however, using the term.
 "an accused must, absent disruptive conduct or consent, be present for his trial and must be privy to the evidence against him"
 This implies several things about KLA punishment of suspected collaborators: they must have been able to participate in some sort of formal proceeding; they must have been confronted with the evidence against them; and some sort of formal proceeding was required before they could be punished.
The common-law of military commissions, part of the customary international law of war, imposes at least four preconditions to the exercise of third type
 of military commission:

1. The defendant must have committed offenses within the field of the convening commander

2. The defendant must have committed offenses during the period of the war [if no armed conflict then, no jurisdiction]

3. A military commission not established pursuant to martial law or an occupation may try only "individuals of the enemy's army who have been guilty of illegitimate warfare or other offences in violation of the laws of war . . ."

4. It may try only two kinds of offense: “violations of the laws and usages of war cognizable by military tribunals only and breaches of military orders or regulations for which offenders are not legally triable by court-martial under the Articles of war."
 

Two things are reasonably clear. First, an insurgency must have some formal mechanism for adjudicating factual disputes about those, including policemen and collaborators, whom it believes pose a danger to its insurgency. Second, the exact elements of due process required in these formal mechanisms can turn within certain broad limits on the administrative capability of the insurgent force, and its military exigencies.

Moreover, the nature of the required procedures depends on what facts are material to treatment of the suspect. If the suspect is, accused at most of being a lawful combatant, the only relevant fact is whether he or she is in fact a combatant or participant as opposed to a non participant. If the suspect is determined to be a participant, the worst that can be done to him or her is detention until the cessation of the hostilities.

On the other hand, if the suspect is accused of being an unlawful combatant, punishment can be inflicted, perhaps including death, but the procedures used must be adequate to determine if the factual predicates for such punishment are satisfied. In addition, some rule defining the unlawful conduct and the punishment for it must exist, presumably under martial law as proclaimed by the insurgent force.
The obligation to afford due process to those detained does not necessarily mean that an insurgency must set up a full judicial system, such as that found in western democracies honoring a rule of law. Such would be entirely impracticable for an insurgent group, likely lacking the expertise to set up judicial institutions. On the other hand, simplified procedures for adjudicating claims that one detained as a combatant is not in fact a combatant because of mistaken identity or other reasons should be feasible in any circumstance when the insurgents have even the rudiments of a military organization.
 Similarly, most insurgencies have the capacity to make some kind of formal determination whether a detainee has violated municipal or martial law, or the law of armed conflict.
For example, the Limaj court found that the KLA in the Pashtrik Zone had some mechanism for distinguishing individuals it identified as collaborators, because it let some detainees go.
 Moreover, certain paragraphs of the indictment against Haradinaj and his codefendants suggest that there was at least an informal mechanism for bringing suspected collaborators before Haradinaj as the Zone Commander to determine what should be done with them.
 

Moreover, apart from the obligation to afford due process in deciding whether confinement is justified based on specific facts, certain grounds for confinement and conditions of confinement violate ICL. Arbitrary confinement is illegal, as is confinement based on ethnicity, which constitutes the separate crime of “persecution.” Moreover, poor conditions of detention are unlawful based on an explicit comparison of the detention conditions with conditions of the surrounding civilian population.

Persecution under Article 5(h)
Several KLA commanders and soldiers have been accused of the international crime of persecution. Persecution involves violation of a fundamental right with the intent to discriminate on racial, religious or political grounds.
 One does not qualify as a permissible target under ICL merely because one is a Serb, a Roma, or an Albanian. Nor can any amount of due process focused on the prohibited categories incident to persecution justify detention or punishment. One might have a full blown, Anglo-American style trial focused on a factual dispute about whether one was a Serb or an Albanian. The availability of such high levels of due process would make no difference. One’s ethnicity is an impermissible basis for adverse action by either side in an armed conflict, including the insurgent force. The Appeals Chamber has warned against using the crime of persecution as a “catch-all charge.”
  

Recap

Important additional issues remain with respect to the application of ICL to insurgencies such as the KLA, involving especially when an individual may be criminally liable for the conduct of others. Before addressing these issues of individual responsibility, it is appropriate to recap the basic parameters of ICL in the KLA context, especially the determination whether an armed conflict existed at all, and the question of whether the KLA engaged in a widespread or systematic attack on a civilian population. 

Unless an armed conflict existed at the time KLA defendants engaged in the activity charged, the ICTY has no jurisdiction to try or convict them either under Article 3 or Article 5. Moreover, if no armed conflict existed, the KLA would have no obligation to set up tribunals or other formal mechanisms to make determinations about the status of people it arrested, detained, and punished. But if no armed conflict existed, municipal law (the regular criminal law of Serbia) apply, and a post conflict government would be empowered--and perhaps obligated--to try members of the KLA for attacking its targets and for detaining them, unless the relevant provisions of Serbian law were explicitly repealed by the post conflict government or an amnesty was declared with respect to the class including the actors. 

If an armed conflict existed at the time of the acts charged, then the charged parties would be shielded from municipal liability unless the KLA was overall an unlawful belligerency, not entitled to treatment as a participant in armed conflict.
 Assuming the KLA was a lawful belligerent and an armed conflict existed, then killing members of the VJ was no violation of the law of armed conflict, as long as such killings were militarily necessary. But, under the same assumptions, participants in the KLA committed war crimes if they violated Common Article 3, as elaborated by Articles 3 and 5 of the ICTY statute. To avoid such violations, they were obligated to set up some form of tribunal to try suspects, as limited pragmatically by what was possible under the circumstances.

If the KLA is found not to have engaged in a general and systematic attack on civilian population, then there is no ICTY jurisdiction under Article 5, but KLA members and commanders still could be liable for violations of ICL if they violated Common Article 3, and the more specific requirements of Article 3 of the ICTY statute. 

So if an armed conflict is found to have existed, there is at least jurisdiction and obligations under Article 3 of the ICTY statute. If, in addition to the existence of armed conflict, the KLA was found to have engaged in a widespread or general attack on the civilian population, there could be additional liability under Article 5 (crimes against humanity) of the ICTY statute.

While the Limaj court found that the KLA did not engage in a systematic and general attack on the civilian population, its holding is formally limited to the facts of the Limaj case itself, which involved a geographic area different from the area involved in the Haradinaj indictment. The Haradinaj court conceivably could reach a contrary conclusion, either based on different facts in the geographic area pertinent to the Haradinaj case, or because it reaches a different legal conclusion and classifies the subclass of Albanian and Serb collaborators and policemen as a “civilian population” for purposes of interpreting that requirement of Article 5 of the ICTY statute. In the Limaj case itself, and presumably in the Haradinaj case, there is ample evidence of a KLA policy to target that subclass.

Collective and individual responsibility

International criminal law is still in the process of reconciling its origins, in which the laws of war imposed obligations and granted rights only to states, and its current application, in which individuals are potentially liable for inflicting harm on individuals. The difficulty in effecting this reconciliation is intensified when one considers that traditional law-of-war concepts would impose group responsibility on insurgents when the states of which they were a part violated international law even though the insurgents opposed the policies of their own state. 

Conventional law under common Article 3 binds each “party to the conflict,” including insurgents and dissidents.
 How do insurgencies become obligated as groups?
 How is the group defined? Who is a member? 

  ICL imputes group responsibility to individual members of the group, and imposes sanctions for individual failures to meet those responsibilities. Individual liability for acts engaged in personally is not the end of the story, however. Under ICTY caselaw, individuals also may be liable for the acts of other individuals. Under the jurisprudence of the ICTY, not only are individuals criminally liable for their own acts violating ICL, they are liable for the acts of others, either because they had “command responsibility,” or because they were participants in a Joint Criminal Enterprise (“JCE”).
Command responsibility

The doctrine of command responsibility
 holds a commander personally responsible for violation of ICL committed by his subordinates. Command-responsibility liability requires proof of authority and effective command and control over the actor. It also requires proof that the commander either ordered the conduct, or had knowledge of it, and did nothing to prevent it and took no remedial action

When commanders of guerrilla insurgencies such as the KLA are prosecuted for violation of ICL, the elements of command responsibility may be difficult to establish. Most insurgencies, including the KLA, are not as well organized as conventional armies. Some soldiers obey orders; some do not. Everyone is a volunteer, and comes and goes, moving between combatant and non-combatant status. Command and control often is weak, or lacking altogether. Many commanders, especially at the lower levels are elected by the fighters comprising the units which they command.

The ICTY judgment in Prosecutor v. Oric
 is a good example of the limitations of the command responsibility theory in circumstances where the fighting force is disorganized. Oric involved the effort by Bosniacs in Srebrenica to organize a resistance to overwhelming Serb forces in the area. The defendant was 25 years old and hurriedly selected as the commander of Bosniac military forces. He was not taken seriously by the political leadership. The trial chamber acquitted him on most of the charges in the indictment on the grounds that the prosecution had not proven that the criminal acts were committed by persons over whom he had effective control over. He was, however, convicted for certain acts of which he had knowledge and nevertheless avoided dealing with by delegating responsibility to a subordinate and not checking up on him.

While the opinion does not characterize the Oric’s army as a guerrilla insurgent force, the same factual features of the case that limited Oric’s individual legal responsibility are applicable to a command-responsibility prosecution in a guerrilla insurgency context such as the KLA.

Confronted with proof problems of this sort with respect to the KLA, the ICTY Prosecutor shifted to JCE, discussed in the next section for the high-profile prosecutions of KLA leaders. The shift occurred in midstream in the Limaj case.

Joint Criminal Enterprise

Individuals may be liable for the actions of others even when the elements of command responsibility cannot be satisfied. The doctrine of liability known as “joint criminal enterprise” arose in the Tadic decision.  The Appeals Chamber concluded that Article 7(1), which makes individuals liable for planning, aiding or abetting conduct by others that violates ICL, necessarily includes JCE liability that may “occur through participation in the realization of a common design or purpose,” in addition to the more direct form of liability where the perpetrator actually commits the crime himself.  

JCE is more favorable to the prosecution than command responsibility because, under JCE, the prosecutor need not prove authority, effective command and control or even knowledge of the conduct by another. Instead, the prosecutor need only prove a common criminal plan,
 define its membership,
 prove participation by the defendant,
 specify the act directly violating ICL, and prove that it done by a member and was either within the purpose of the plan, or foreseeable.

JCE liability can be established not only when an accused actively participates and intends the criminal result
 or when the offences were committed by members of military or administrative units such as those running concentration camps,
 but also when one participant commits an act that falls outside the intended joint criminal enterprise but that was nevertheless a “natural and foreseeable consequence” of effecting the agreed common purpose.
  

JCE bears strong resemblance to the crime of conspiracy under 18 U.S.C. § 371.  Under both theories, a defendant may be convicted either for acts of coconspirators that were consistent with the purpose and design of the conspiracy/criminal enterprise or for conduct that was merely foreseeable.

According to ICTY caselaw on JCE, foreseeability (of acts outside the general design or plan) is judged according to a subjective standard.  Kvocka
 says that the information known to the accused is relevant to their particular “foreseeability.”
 U.S. case law on conspiracy applies an objective standard, focusing on what could have objectively been foreseen given the attendant circumstances. Kvocka says that the illegal acts must have been foreseeable to the individual at that given point in time and place—i.e., a subjective standard, but of course, the surrounding circumstances contribute to a finding of whether it is reasonable to believe whether the individual had sufficient knowledge of what was going on.  

The joint-criminal-enterprise theory is troublesome because prosecutors may define the enterprise so broadly as to conflate it with the insurgency itself, or at least with major parts of the insurgent force. Doing so risks exposing insurgents to criminal liability merely because they participated in the insurgency—a result explicitly disclaimed by the creators of the ICTY and the International Criminal Court.
  

For example, the “purpose” of the JCE alleged by the Prosecution in the 2005 indictment of Ramush Haradinaj was the “consolidation of total control” over Dukagjin.”
 This is a military objective; not a criminal objective, unless one believes that insurgencies are per se illegal. 

The Limaj indictment alleged JCE in the following terms:

“This joint criminal enterprise came into existence before May 1998 and continued until at least August 1998. Its purpose was to target Serb civilians and perceived Albanian collaborators for intimidation, imprisonment, violence, and murder . . . .”

The Haradinaj indictment is broader:

“24. That purpose, which necessarily involved the commission of crimes against humanity and violations of the laws or customs of war, was the consolidation of total control of the Kosovo Liberation Army over the KLA operational zone of Dukagjin by attacking and persecuting certain sections of the civilian population there: namely the unlawful removal of Serb civilians from that area, and the forcible, violent suppression of any real or perceived form of collaboration with the Serbs by Albanian or Roma civilians there. The criminal purpose included the intimidation, abduction, imprisonment, beating, torture and murder of targeted civilians . . . . . “
 The purpose alleged in the last sentence obviously is narrower than the purpose alleged earlier in this paragraph.

The United States Supreme Court rejected the idea that conspiracy to commit war crimes is prohibited by the customary law of armed conflict.

The ICTY, in its later cases, appropriately has limited JCE liability by scrutinizing exceptionally broad JCE purposes alleged by the Prosecution.  In Brdjanin, the Trial Chamber refused to allow JCE as a mechanism to hold an individual liable due to the “extraordinarily broad nature” of the case.
  The JCE doctrine should only be applied to enterprises of smaller scale,
 not to large insurgent units pursing legitimate military objectives.
 

In the Limaj case, the ICTY Trial Chamber commented negatively on the breadth of the alleged JCE. “The JCE itself is alleged very broadly. There is no direct evidence, however, to establish either the existence or the scope of the alleged criminal enterprise. At the most, there is a possibility of inferring from the existence of the prison camp that there was a design or plan by someone or some group, probably in the KLA, to detain a number of individuals."
 

"While the evidence could support an inference, on one possible view, that there must have existed some form of joint criminal enterprise which was comprised of persons unknown who were members of the KLA, that is so general that it cannot provide a sufficient categorisation to identify the participants in the joint criminal enterprise."
 

The breadth of the alleged JCE created the risk that unknown persons, with only tenuous links to the accused participants could be included in the membership of the JCE:

“With regard to the different crimes committed against different detainees in the camp, it cannot be ruled out on the available evidence that some of the perpetrators of the crimes established in, or in connection with, the prison camp did so merely as visitors who came to the camp on an ad hoc basis and while there, for personal reasons, such as revenge, mistreated or killed old enemies.

“It is true that such “opportunistic visitors” could also have become participants in the alleged joint criminal enterprise by contributing to the overall effect of the prison camp. However, in order to prove their participation it would be necessary to establish that their contribution to the pursuance of the common purpose of the alleged joint criminal enterprise was substantial. In the present case that is not possible on the available evidence to infer that all the crimes relating to the prison camp were committed by participants in a joint criminal enterprise. In consequence, it cannot be determined with sufficient certainty that the commission of these crimes was envisaged within the alleged joint criminal enterprise."
 

"[I]t is open on the evidence that at the relevant time some KLA members detained people for reasons other than giving effect to the KLA policy of combating collaboration with the Serbian authorities. As discussed earlier, there were, for example, instances of abductions in which personal revenge of individual KLA members was the motivating factor. It cannot be ruled out, therefore, that in some cases the perpetrators of the crimes committed in, or in connection with, the prison camp may have been driven by such motives. This heightens to some extent the probability that persons involved in the operation of the camp, or “opportunistic visitors” to the prison camp, committed crimes for personal purposes such as retribution. It thus cannot be established with sufficient certainty that these crimes were in fact committed in pursuance of any KLA policy or plan of targeting Serbian civilians and perceived Albanian collaborators."
 

"In the absence of evidence demonstrating that a group of individuals, whose identities could be established at least by reference to their category as a group, in the sense identified in the jurisprudence, furthered a common plan, and, given the lack of evidence as to the scope of any such plan, the principal elements of joint criminal enterprise have not been established. The Prosecution case is too deficient in factual information to enable the Chamber to be satisfied beyond reasonable doubt of the existence of a joint criminal enterprise, in which Haradin Bala became a participant.” 

Even as to Bala, who was convicted based on evidence of his participation in specific incidents of cruel treatment, torture and murden, JCE liability was inappropriate: “There is no point in further consideration of Haradin Bala’s role in the camp and whether this could demonstrate that he joined in some alleged joint criminal enterprise. It has not been established by the Prosecution that a joint criminal enterprise existed as alleged."

If the Prosecution were allowed to include in a JCE individuals tenuously related to crimes committed by others (even if they are foreseeable), an insurgent leader might be held responsible for crimes committed in Macedonia simply because a resistance begun in Kosovo could foreseeably spread to other parts of the Balkans (due to the pre-existing sentiment favoring a Greater Albania), and thus, all individuals involved in the initial stages of the movement in Kosovo would be liable for crimes committed in Macedonia.  A doctrine attaching criminal liability to such a connection is contrary to basic principles of criminal law, requiring both mens rea and actus reus. 

One of my former students, Jacob A. Ramer (now a U.S. Army JAG officer), has developed a careful analysis of ICTY jurisprudence, supporting his argument that the broader categories of JCE are inappropriate for specific intent crimes such as persecution.

The U.S. Supreme Court’s Hamdan decision also raises questions about the legitimacy of the JCE theory of liability, while acknowledging that interpreting of JCE as a species of aiding and abetting liability might be permissible. But for that to be so, one can infer that the prosecution must establish (1) the commission of acts constituting violations of the law of war, (2) by persons part of the criminal enterprise including the defendant.

Oric, while involving command responsibility, rather than JCE, implied supports exoneration from JCE liability if the wrongful acts were committed by persons unknown, or entirely outside the control of the defendant. While control is not an explicit element of JCE, it is impliedly such, because those outside the control of the defendant cannot be said to be members of the enterprise. Moreover, if opportunistic actors commit war drimes, and a defendant has no knowledge of such conduct, it is not foreseeable.
Evaluation of the ICTY’s application of ICL

The ICTY has been in existence for nearly 15 years and has completed or has pending cases against about 150 individual defendants. The Limaj case is the first decision in which the ICTY has applied ICL to KLA defendants. The Haradinaj case is the second, although it will not produce a judgment by the time this article is published. 

Opinions differ on whether the ICTY has been a “success.” It surely has made ICL a practical reality for post conflict assessment of armed conflicts. It is not clear how much the availability of the ICTY altered behavior of participants in the armed conflict in the former Yugoslavia, including Kosovo. A preliminary assessment of the ICTY’s performance permits some conclusions about its operation, the strengths and weaknesses of its jurisprudence, and the need for further procedural and substantive reform of the law it applies to guerrilla insurgencies such as the KLA. 

It is clear that prosecution for violations of ICL in this context is strongly influenced by political and diplomatic considerations. It also is clear that the lack of accountability by international criminal courts such as the ICTY is problematic. There is an irony in these first two observations: on the one hand one can criticize the ICTY prosecutor for being overly political; on the other hand one can criticize the ICTY for being insufficient accountable politically as courts. Unlike national courts the ICTY is not accountable to legislative bodies and the possibility of constitutional amendment. 

Beyond those institutional shortcomings, the ICTY has not fully adapted traditional concepts of ICL, particularly the duty to discriminate and the duty of proportionality, to the realities of, and past practice by, guerrilla insurgencies. On the other hand, the ICTY has shown signs of reining in the Prosecutor’s aggressive application of concepts of vicarious liability through the definition of “individual responsibility,” under Article 7. The court implicitly has recognized that doctrines such as JCE and command responsibility should not make individual participants in an insurgency liable for mere membership in a group that engages in armed resistance to an oppressive regime.

Politics of prosecution

The prosecutor of the Tribunal has broad discretion on what cases to prosecute, and in performing this essentially executive function, makes political judgments about where the Tribunal’s power should be focused. After the conclusion of the active conflicts in Bosnia and Kosovo, the prosecutor came under considerable pressure to be more even-handed: to prosecute Croats, Bosniaks and Albanians as well as Serbs. Perhaps responding to this pressure, and perhaps simply evaluating evidence in a dispassionate manner, the prosecutor brought a number of cases against commanders of the KLA. The indictments in these cases, most notably the Limaj case and the Haradinaj case, allege conduct that violates the legal norms over which the Tribunal has jurisdiction. Other cases against KLA officers were tried by international judges in Kosovo under applicable law in Kosovo, resulting in convictions of Daut Haradinaj and other members of the Dukogjini Group, and Commander Remi and other members of the Llapi Group. The convictions of the Llapi Group were overturned on appeal.

The prosecutor of the ICTY has had to operate in an intensely political environment from the time the first prosecutor, Richard Goldstone, was appointed.
 Abundant evidence exists that the state sponsors of the ICTY were ambivalent about the Tribunal from the beginning, creating it to prove that Europe and the United States were doing something concrete about the gross violations of international law taking place in Bosnia, even though they did not want to commit military forces. The hope, at least in some quarters, was that the Tribunal would be established but would not actually do anything. The EU and then the UN tried to make sure of this by withholding funding and facilities for investigation. The UN legal office was furious when DePaul law professor M. Cherif Bassiouni recruited law students, and obtained help from the FBI and the Chicago Police Department, to begin operations of a predecessor investigating commission in DePaul law school facilities, when the UN made no money available.
 Later, the French were furious when the United States, during the second Clinton Administration, made available to the prosecutor’s office a team of 22 military experts, FBI agents, CIA operatives and lawyers.
 The claim, of course, was that the U.S. (or DePaul University) was trying to take over the ICTY, but the fact that no European state made resources available or pressured the UN to do so, suggests the real reason was a desire to starve the ICTY into inaction.

Even before the ICTY became operational, influential western diplomats suggested that its operations be skewed to show “even handedness” with respect to the different national and ethnic groups involved in the conflicts in the former Yugoslavia. Lord Owen gave Cherif Bassouni a near directive that he falsify his investigation to report exactly the same number of Serb, Croat, and Bosniak victims of human rights violations. It’s not much of a step from that to conclude that there need be the same number of KLA commanders in the dock at The Hague as Serb officials or paramilitary agents, regardless of what they did, or the relative magnitude of violations of ICL.

The first prosecutor, Richard Goldstone began his term “under enormous pressure from all quarters to do something.”
 At the same time, he was discouraged from investigating Milosevic very aggressively because that might “close the door on a deal.”
 Senior European diplomats admitted putting discreet pressure on him not to indict Milosevic.
 His successor, Louise Arbour, embarked on a more aggressive operational strategy, seeking to embarrass the European powers and the U.S. into arresting war crimes suspects.
  She published wanted posters and issued secret indictments to remove the excuse of Western forces that they could not arrest those who knew that they had been indicted. She confronted considerable opposition.
 

In 1998 and 1999, the cross pressures on Goldstone’s successor, Louise Arbour, intensified over possible indictment of Milosevic. Human rights advocates insisted on rapid indictment.
 The West was concerned that an indictment would undercut negotiations between Holbrooke and Milosevic which eventually resulted in the October, 1998 ceasefire.
 

Complex political considerations determined the content and form of the 27 May 1999 indictment of Milosevic. Should he be indicted for genocide? Should he be indicted alone or along with others? In the end, despite strong signals from some Western nations, particularly France, that indicting Milosevic would undercut diplomatic means to reach agreement to end the conflict in Kosovo, she determined to present the indictment as a fait accompli to the West.

In the same time period, she was pressured to focus more sharply on Kosovo, despite her initial conclusion that it did not qualify as an armed conflict because the command of the KLA was not clearly identifiable.
 Not until 7 July 1998 did she declare unequivocally that an “armed conflict” existed in Kosovo.
 

Arbour decided to go personally to the border of Macedonian and Kosovo to try to investigate the January 15, 1999 massacre at Racak. The Serbs denied entry, to give their forces a chance to remove evidence from the village.
 It was great political theater, and ratcheted up international opinion against Milosevic further. 

After the NATO bombing campaign began, she was under intense pressure to condemn and investigate violations of international law committed by NATO in its execution of the bombing. When she was unenthusiastic about this project, she was accused of being a “pawn of NATO.”
 When Carla Del Ponte, who enjoys a reputation in her native Switzerland for being especially astute at political theater, succeeded Arbour as prosecutor on 15 September 1999, she too, came under conflicting pressures with respect to alleged NATO war crimes.
 

Such pressures did not end with the end of the conflict in Kosovo. Serbia continued to allege anti-Serb bias by the Tribunal, in resisting Western pressure to turn over Milosevic to the Tribunal and to arrest other prominent Serb indictees such as Karadzic and Mladic. It is plausible that Del Ponte decided to undercut this pressure by reaching to find evidence to indict prominent Kosovar Albanians involved in the KLA, such as Fatmir Limaj and Ramush Haradinaj. It also is plausible that as negotiations over the final status of Kosovo approached in late 2004 and early 2005, and as a deadline for wrapping up ICTY indictments also approached, the international community specifically pressured Del Ponte to indict Haradinaj, as tangible proof to the Serbs that the ICTY was not taking sides, and as a way of increasing pressure on Serbia to be cooperative with the West.

Conversely, it is also plausible that Del Ponte indicted Haradinaj despite political pressure not to do so. It is clear that major figures in the international community, not least UN Special Representative Soren Jessen-Peterson, thought that Haradinaj’s effectiveness as Prime Minister was essential to progressing toward settlement of final status, and that his removal from the scene through indictment would destabilize the security situation in Kosovo.

One thing is certain, the indictment of major KLA figures involved political calculation as much as technical legal logic.

The point is not that prosecutors and courts must be insulated from policies. Such isolation does not exist in western democracies. Democratic theory says that all institutions exercising governmental power must be accountable through democratic processes. Western prosecutors and judges are accountable politically because they must stand for election or because they are appointed by elected officials. The point is that the diplomatic politics of ICTY prosecutor decisions are not accountable and are linked with traditional mechanism of electoral accountability in only the most attenuated way—through the control of state diplomacy at the United Nations by elected officials.

Have ICTY trials and judgments pushed international law in a desirable direction?

The ICTY and its offspring the ICC have revolutionized ICL by making it applicable to individuals through arrest and incarceration. It thus has taken ICL to a new level, where its application may generate concerns about respect to the very human rights they were established to promote. Unthinking application to guerrilla fighters of customary ICL norms developed in the conventional war context, and historically only applied to government officials or military actors, can make ICL a powerful weapon to suppress dissent and armed revolt against tyranny. The inherently political nature of an institution like the ICTY, especially the political nature of the prosecutor’s office, discussed in the preceding section, leaves the field wide open to political prosecutions. The Trial and Appellate Chambers of the ICTY are the only protections.
The early ICTY cases, while carefully reasoned in the judgments they produced, expansively interpreted customary international law of armed conflict to make it feasible to convict Serb participants even though criminal acts committed directly by the defendants could not be proven. In the Tadic case particularly, which was the first real case decided by the ICTY,
 the ICTY trial and appellate chambers adopted elastic interpretations of the concepts of armed conflict, and of individual responsibility to make it possible to convict individuals with relatively attenuated relationships to human rights violations. In later cases, particularly the Oric and Limaj cases, in which defendants were associated with weaker forces in the conflict, the ICTY began to back away from some of the earlier expansive definitions of these key concepts advanced by the Prosecutor, without explicitly questioning the validity of the concepts themselves. 

As more experience is gained with war crimes prosecutions, it is entirely legitimate for observers to believe that the ICTY has gotten the law wrong. In any society, the evolution of law requires a constant interplay between impartial application of the law and democratic political processes that seek to change the law. The problem is that the linkage between international criminal courts such as the ICTY and democratic political processes is weak. One of the problems with international criminal law is that there is no effective remedy when courts get the law wrong. And this is particularly problematic because, before the conflict in Kosovo, the law was so undeveloped, especially relating to vicarious liability of leaders of an internal conflict. That would be bad enough, but it is far worse that there is no apparent way to fix it. There is only one level of appeal. In political systems honoring rule of law, judicial decisions can be overturned by legislatures, but there is no international legislature. There is no clemency mechanism to temper injustices that might result from unthinking application of the relatively immature body of law of internal armed conflict by a court whose decisions are entirely beyond review. 

It may be that more attention should be given to the possibility of some form of clemency, although it is not clear who would have sufficient executive authority to grant a pardon or some other form of clemency, especially after more power is devolved from the Security-Council-created UNMIK to local governmental institutions.

The operation of the ICTY as it related to the KLA should reinforce skepticism about the wisdom of the ICC and the body of law it is intended to administer. This is especially so because, in the case of the ICTY, its creator, the UN Security Council, can modify the statute defining the law of the ICTY applies. In the case of the ICC, which was created by a diplomatic conference independent of the UN Security Council, the only obvious mechanism for changing the law the ICC applies is the same diplomatic conference, representing the states signatory to the Rome statute.
What reforms are appropriate?

The theme of this article is the need to adapt international criminal law to the realities of insurgency, recognizing that guerrilla insurgency has a legitimate place in the international order. The starting point in any ICL reform effort is to acknowledge the legitimacy of some insurgencies, then to recognize that insurgency occurs in a context of significant asymmetry between regime forces and the insurgent forces. The most basic question is how to mold traditional ICL concepts, which were developed almost entirely in the context of conventional armies opposing each other, to the realities of asymmetrical warfare. Particularly challenging is the necessity of redefining the core concepts of legitimacy of military objective and the duty to discriminate, without throwing the legal door wide open for mass terrorism. Second, experience with the more than 100 cases decided by the ICTY invite a reassessment of what the threshold should be for armed conflict—especially internal armed conflict. Somewhat less problematic is the concept of proportionality, although the concept is useful in guiding the interpretation of other doctrinal elements, especially in distinguishing insurgent activity that maybe legitimate from mass terrorism which should not be legal. Third, concepts of individual liability for the acts of others must be reassessed.

Not all insurgencies should be illegal under international law
Application of ICL to the KLA guerrilla insurgency reveals significant shortcomings in traditional doctrines, which were developed, after all, purely in the context of conventional wars among states. The core problem is that ICL, as early ICTY ICTY cases interpret it and as the prosecutor would apply  it to the KLA, makes much guerilla warfare illegal. Acceptance of the idea that insurgency guerrilla forces have essentially the same obligations as armies in conventional wars puts the international legal system in the position—or close to it—of outlawing revolution. This danger is particularly acute when international criminal courts are too aggressive in imposing liability under theories of Joint Criminal Enterprise, and too inflexible in applying the duty to discriminate 

A major conceptual problem is the extension of traditional ICL doctrines to guerrillas as a part of customary international law without any effort to look to relevant state practice by guerrillas, instead of practice against guerrillas. It would be fruitful in this regard to conduct a principled analysis of past insurgencies to catalog practices that have generally been found to be acceptable and to isolate practices that have generally been considered excessive and out of bounds with international norms.

Insurgencies should not be illegal because they will occur regardless of what the law says, and it is always better for law to fit reality than to be at odds with it.. Moreover, when law matches reality in most respects, it is likely to have more effect in regulating behavior. If it’s illegal to give out leaflets, one may as well give out AK-47s. If a guerrilla soldier commits a war crime the first time he shoots at a special police commando he does not increase his liability much by pursuing his tactical instincts, indifferent to ICL.

ICL, when it is applied to impose criminal liability on guerrilla fighters, should be refined to permit some things guerrillas are going to do anyway and to prohibit only those things the match the goals of ICL with the realities of insurgencies. As Ruth Wedgwood put it in cataloguing the problems with overly aggressive expansion of ICL, "It is very difficult in . . . warfare to figure out what to do if you don't have direct control of your fellow actors."
 If the rules are out of line with reality they do not qualify as rules in the first place, or they will be extinguished by the doctrine of desuetude.

The theory and practice of guerrilla warfare says that insurgents must

· Avoid penetration and decapitation of the insurgency by the regime, by removing or intimidating informants and collaborators.

· Overcome their weaknesses in manpower and firepower by engaging in hit-and-run attacks on security and military forces

· Undermine faith in the regime’s effectiveness

· Goad the regime into retaliation

· Show that insurgents can get away with inflicting harm on officers of the regime

Though at this point, the author has not completed a careful survey of practices employed by guerrilla insurgencies in the 20th and 21st centuries, some common practices are apparent. Almost all guerrilla insurgencies, beginning with the Irish Republican Army in 1918, target members of their own group they believe to be informants or otherwise collaborating with the regime. They often warn these people to cease and desist their collaboration before killing them. The insurgents routinely target for assassination suspected civilian officials of the regime’s police and intelligence organizations. They often, in interethnic conflict, target leaders or ordinary members of other ethnic groups in an effort to drive them from certain geographic areas and thus to “cleanse” those areas for population or repopulation by the ethnic group favored by the guerrilla insurgents. They sometimes threaten potential recruits or they families in order to induce them to join the insurgency. 

The KLA is a good example of an insurgency that pursued these objectives. In doing so, it did far more than shoot at regime military formations, and thus inherently acted outside of the traditional stereotype of legitimate war. 
A body of customary international law of armed conflict based on the guerrilla insurgency equivalent of state practice would privilege insurgents involved in armed conflict to do some or all of these things. The result would hardly be appealing. Thus reconstituted, international law of armed conflict would privilege the killing of people merely because they maintain their attachment to the regime and function as “good citizens,” reporting “crimes” to the police and the domestic intelligence service. It would, depending on how far it is extended, privilege driving people from their homes merely to adjust the strategic balance in conflicted territory—either the military balance or the demographic balance. So, in the end, international law would offer scarce protection to “innocent civilians” caught up in an insurgency, on either side. Not only that, it is difficult to craft a reformulation that would privilege insurgents asymmetrically. More likely, the reconstituted set of privileges and duties would be symmetrical: whatever an insurgent could do a regime agent could also do. This would leave people heretofore considered non participant civilians on both sides vulnerable to targeting because they cooperate or are suspected of cooperating with the other side. It also might privilege the kind of ethnic cleansing that Milosevic engaged in, at least in western Kosovo where there was an argument that the population, sympathetic to the KLA, had to be removed from its customary settlements in order to deprive the KLA insurgency of support. 

A strong foundation in past practice by guerrilla insurgencies may not be completely necessary in the case of the KLA, but it will be necessary for other insurgencies. While there may be no legitimate basis for subjecting KLA fighters and commanders to norms that are not rooted in the practice of similar guerrilla insurgencies, they nevertheless may be bound by rules of conduct to which their leaders agreed. It is not usual that someone can be convicted of a crime and sent to jail because he failed to perform a promise, but such an approach may be more legitimate intuitively than putting someone in jail because he did something that a professor or a human rights worker said he should not do—professor or human rights worker with no official capacity. In the case of the KLA, its general staff and Jakup Krasniqi, speaking on behalf of the general staff in July, 1998 said that the KLA was an army that would comply with the laws of war. One could argue that the KLA, having designated itself as a conventional army rather than a group or series of groups of guerrilla insurgents, now legitimately can be held to the standards of armed conflict applied to conventional armies. That would legitimate all of the charges against KLA fighters that are supported by factual proof.

So the question is: Unless ICL should make every participant in a successful insurgency such as the KLA criminally liable, what limits can and should ICL set on permissible behavior in the context of an insurgency like the KLA pursuing the enumerated goals? 

The KLA’s actual behavior suggests some possibilities. For example, the KLA itself clearly set some limits on permissible targets. The KLA targeted few political leaders who were not involved in law enforcement or intelligence. The Rector of the University of Prishtina,
 the resettled refugees,
 and the Serb customers of the Peja nightclub
 are obvious exceptions. Except for reports of plans to attack energy and transportation targets in the late 1980s, the KLA rarely targeted civilian property.

The incidence of gross violations of human rights KLA violations was orders of magnitude less than the incidence of violation by Milosevic’s forces. For the most part, the KLA focused on targets that posed some identifiable threat to the KLA. For the most part the Serb forces focused on mass civilian targets in order to effectuate ethnic cleansing. The ICTY in the Limaj case found that the KLA did not target the civilian population generally, as opposed to individuals who were suspected of being collaborators.

On the other hand, accusations of extreme conduct by the KLA abound, some of them expressed in the Limaj and Haradinaj indictments, and in accusations prosecuted before international judges in the courts of Kosovo,
 and others merely reported in the press. It is far from clear that ICL should legitimate throwing bombs into nightclubs frequented by teenagers of an opposing ethnic group, cutting the ears and noses off of suspected collaborators, wrapping suspected collaborators in barbed wire, killing groups of persons suspected of being collaborators without any formal determination of specific conduct by them supporting the inference of collaboration, or assassinating the head of an opposing faction within the resistance.
 Furthermore, it does not seem unreasonable for ICL to criminalize the actions of insurgent leaders who recklessly or deliberately create an ethos for their fighters in which “anything goes.” 

Drawing the line between conduct that would be illegal under almost any conceivable expression of municipal law but which should be privileged if guerrilla insurgency is to be legal under some circumstances, and conduct which should not be permissible even by the most “just” insurgency is a difficult, but necessary, challenge if ICL is to remain viable in the likely context of 21st Century wars. Meeting the challenge requires rethinking the fundamental duties of discrimination and proportionality.

Acknowledge Asymmetries
Insurgents are burdened asymmetrically by most interpretations of ICL, including those advanced against the KLA by the ICTY Prosecutor. Insurgents have essentially the same obligations as regime forces, but are not privileged from arrest and prosecution because they may not qualify as prisoners of war.
  Generally, they enjoy no immunity from prosecution by the regime.

The obligation to treat detainees humanely and according to due process creates greater difficulty for insurgents than for regimes because insurgents are far less likely to have a criminal justice infrastructure including prosecutors and courts, in addition to jails and executioners. Moreover, insurgents usually operate in more primitive conditions with respect to food, water, clothing, and shelter, and thus are less likely to be in a position to provide conditions for detainees in their jails that are considered acceptable after the fact.

Insurgents also face greater uncertainly than conventional forces with respect to the various forms of vicarious liability such as Command Responsibility and JCE.
 Rarely do guerrilla commanders have the same degree of control over their forces as regular military officers. Also the territories for which insurgents are responsible or have effective control usually are ill- defined and change as the relative fortunes of the insurgents shift during the conflict. This creates difficulties in defining the boundaries of the command-responsibility theory, which all authorities agree is applicable to insurgent commanders.

Further, the ICTY prosecutor has alleged JCE as though the entire insurgency was a “criminal enterprise.” Under this theory, mere participation in an insurgency is a war crime. 

On the other hand,  the obligation not to attack civilians and the associated obligations of discrimination and proportionality are more likely to protect insurgent forces which can hide among the civilian population—or become civilians—while regime forces are likely to remain distinct from the civilian population, wearing uniforms and operating in stable military units.

Seeking Congruence

Even if international criminal law is not reformed to redress the military asymmetries between regime forces and guerrilla insurgent forces, a proposition considered briefly and rejected in § ___, two areas exist in which ICL should seek internal congruence. 

First, once the threshold of armed conflict is determined to exist, members of guerrilla insurgencies not only should have the same basic duties imposed on regular state-sponsored military forces, they also should have the same privileges and immunities. In other words, if a guerrilla fighter is potentially liable under ICL, he should have the same privileges to pursue legitimate military objectives even if that involves killing individuals associated with the regime, under circumstances explored further in the sections relating to reform of the duties to discriminate and of proportionality. The ICTY case law assumes this, but restatements of ICL, whether judicial or academic, should make it clear that insurgents never are subject to the duties of ICL while remaining exposed to prosecution under municipal law.

Second, the degree of organization of an insurgent force enters the ICL equation at three different points: in the determination whether an armed conflict exists and therefore the application of ICL is warranted, in the determination whether individual liability on a command responsibility theory exists, and, with respect to what kinds of due process insurgent organizations can feasibly provide to individuals suspected of posing threats to the insurgency. While the specific factual inquiries in each of these three contexts may differ slightly, it should not be possible for an insurgency to take the position that it manifested sufficient organization for an armed conflict to exist and therefore for the insurgency to enjoy the privileges and immunities afforded by the law of armed conflict, while inconsistently arguing that there was insufficient organization to allow commanders to control the conduct of their subordinates, or to permit any kind of due process determinations of the facts that warranted detention or punishment of individuals suspected of posing a threat to the insurgency. Indeed congruence among different applications of the degree-of-organization component is embraced by language in the Geneva Conventions in the protocols thereto that suggest defining the existence of armed conflict by reference to the capacity of a force to apply the law of armed conflict internally.

Rules of Evidence

The adjudication process by the ICTY has produced a fairly elaborate body of evidentiary rules, resembling, for the most part, rules of evidence applied in criminal cases by Anglo-American courts and civil-law courts in Europe. 

Three features of this body of rules are worthy of further scrutiny and development. First, and of most concern to defendants, is the growing practice of allowing witnesses to testify via written statements instead of viva voce testimony under ICTY Rules 89 (H) and 92 bis. These rules have been interpreted by the ICTY, for the most part, to allow admission of such written evidence only under circumstances similar to hearsay exceptions under the Federal Rules of Evidence, or under circumstances in which judicial notice probably would be appropriate under the Federal Rules of Evidence, as for evidence going to background and context and not going to specific conducts or acts charged, or when the declarant is available for cross examination. 

The right to confront is an essential component of criminal due process. No conceivable rule of law permits conviction based on secret evidence.
 But it is a mistake to suppose that the right to confront is fully realized by an opportunity to cross examine. Indeed, testing the credibility of a witness’s evidence depends significantly on witness demeanor during direct examination. Allowing testimony central to the criminal charges to be presented in written form undoubtedly saves time, but it deprives the fact finder of this essential aspect of judging witness credibility.

Second, is the problem presented by reliance on investigations conducted by the regime to afford evidence of criminal acts committed by insurgents. To be sure, it is unlikely that sophisticated criminal investigations can be conducted by anyone other than the regime during the conflict. But it also is the case that regime investigations are likely to be biased against insurgents opposing the regime. The greater the threat the insurgency poses to the regime, the greater the likelihood of bias. It is appropriate to have an evidentiary presumption against the admissibility of regime-gathered evidence once the threshold of armed conflict is reached. The presumption could be overcome, as with the presumption against the admissibility of hearsay evidence, upon the prosecution satisfying special burdens of proof with respect to the reliability of the regime-gathered evidence proffered. 

A final problem is of greater concern to the prosecution: the problem of witness intimidation. The ICTY has crafted and evolved elaborate procedures for protecting witnesses against intimidation and retaliation. Their identities may be kept secret until just before the trial; their appearances and voices may be modified as they present viva voce testimony; they may be entitled to other witness protection measures, such as relocation and state-provided security.
 

Evidence of violations of international criminal law by insurgent commanders and fighters is likely to be available only from those closely associated with the insurgency itself or with the society that spawned it. Insurgencies necessarily are clandestine; outside observers from the press or otherwise are unlikely to have witnessed key applications of armed force, especially if the participants believe that their conduct may be illegal under international law as well as illegal under the law of the regime they are opposing.

So no prosecution is likely to be successful unless those closely associated with the insurgency can be induced to give evidence, either as “confidential informants,” or as “cooperating witnesses” in open court. Such persons are extremely vulnerable to retaliation and intimidation from the societies they are a part of. Transnational relocation incident to witness protection may be impracticable because of the expense, the reluctance of potential host states to grant visas, and reluctance by members of traditional societies to moving to another, unfamiliar, country. 

Beyond that, witness protection is a more difficult problem when the insurgency has been successful and its members and leaders now constitute the government in a post conflict situation. If the insurgency was unsuccessful, and the regime is still in power, probably with enhanced effectiveness, this problem is unlikely to occur because potential witnesses wanting to align themselves with the winner will come forward and be protected by the regime. But when the insurgency has been successful, those wanting to align themselves with the winner will surely not want to testify against those formerly associated with the insurgency and now in positions of power. 

For example, in the Haradinaj case, the provisional release of Ramush Haradinaj, the principal defendant, and the subsequent relaxation of the conditions of his release to allow him to participate actively in politics—and some say—to be the de facto leader of the government—occasioned enormous controversy. The prosecutor, and many western observers, sharply criticized the ICTY decision to allow his release and the relaxation of the terms, arguing that it would have an inevitable effect in intimidating witnesses who had earlier shown a willingness to give evidence against him in his trial before the ICTY. 

At the same time, as the UN administrator of Kosovo told the ICTY, that Haradinaj’s participation in politics was essential to maintaining security in the difficult political context of final status negotiations for Kosovo. It also is undeniable that Haradinaj proved his capacity after the end of the armed conflict in Kosovo to be an effective, progressive, tolerant and charismatic political leader. 

It is, however, undeniable that an ordinary member of Kosovo’s society, with little international exposure, economically dependent on informal ties with family and community members, and dependent psychologically and socially on a tight network of friends and extended-family members, would conclude (1) that defendant Haradinaj is likely to exercise considerable political power in post-independence Kosovo and (2) that giving testimony against him would be foolhardy in the extreme, especially since the weakness of the prosecution’s case suggests that he would be acquitted and therefore free to resume his political career and to consolidate his power, derived from largely dominating Kosovar politics behind the scene before his trial.

The Haradinaj case illustrates the inevitable tension between the goal of judicializing armed conflict and the pragmatic goal of building healthy post-conflict democracies.

Given the difficulty of reworking the rules for armed conflict in this fashion, one is tempted to ask, “why not leave it as it is?” The answer is that the law of armed conflict as it is lacks legitimacy when applied to insurgent fighters. In order to erect a regime in which oppressive governments cannot abuse their citizens with impunity, human rights idealists have erected a regime in which the citizens get put in jail if they fight back. And they get put in jail not only by the oppressive regime but also by the international community after they change the regime. 

The ICTY, which is the only tribunal so far that has convicted and sentenced persons involved with an insurgency, claims to be applying customary international law, not the explicit terms of treaties. Customary international law claims legitimacy only because it has been embraced by a critical mass of actors on the international stage. But the rules that are applied to guerrilla insurgencies have not been adopted by the relevant actors on the international stage. To the contrary the relevant actors have engaged in the same conduct or worse than those convicted. Now, there simply is no way to square up the rules applied in the Limaj case against the codefendants who were convicted with any sense of state practice or opinio juris. 

International lawyers could abandon the pretense that the rules being applied draw their legitimacy from customary international law and look elsewhere for a source of legitimacy. But they will have to look further than the writings, public statements, and preferences of human rights academics and activists. While the human rights movement has achieved much in the roughly 50 years of its prominence, it has no democratic mandate to legislate. Moreover, the theoretical underpinnings of international law, however contrary to practice, do not allow aspirations for behavior to become legally enforceable rules merely because the aspirations seem desirable. 

One of two courses must be taken. A serious effort needs to be undertaken by the supporters of international criminal tribunals to reformulate not only the specific rules of the law of armed conflict but also its underlying theory if they hope for viability of international courts that put insurgents in jail for engaging in long-practiced techniques of guerrilla warfare. Or, the international community may conclude that criminal law cannot be easily exported from the domestic context into the context of war.

Adjust ICL for insurgencies fighting “just wars”

Self-determination and defense against human rights abuses legimated the KLA insurgency. Assuming that the KLA’s activities constituted a just war, what implications might this have on the application of jus in bello to the KLA? Exploring the possibilities is necessarily speculative and policy-oriented because there is no controlling authority, certainly none under the jurisprudence of the ICTY, that suggests that the existence of jus ad bellum has any relevance to application of international humanitarian law to international conflicts.

Some of the elements of jus ad bellum in the insurgency context, however, should influence application of ICL to insurgencies. The universal values expressed in ICL may not be simply about protecting "non-combatants" in the conventional warfare sense. Maybe the central value is  about protecting the weak from the strong--and there few things stronger than a state-sponsored army or special police force. According to this view, ICL should impose duties only on regimes and their coercive instruments, because they are the paradigm of strength. This approach would reserve individual liability under the international law of armed conflict for regimes and their agents, reasoning that human rights law evolved to protect citizens from their own regimes in some circumstances and not citizens from each other. But that does not supply a very attractive legal framework for situations in which the guerrilla insurgents ultimately are victorious in at least some areas of the territory in which they fight. In these territories it is the insurgents, not the regime, that has overweening power and may be tempted to abuse the ordinary people where it possesses such power. This might invite consideration of reworking the definition of armed conflict and of command responsibility so that the international law of armed conflict would apply only in those areas where one side or another has effective control, and it would require applying this criterion of control to specific areas of a state confronted by insurgency and would avoid an all or nothing label of the entire territory of a state as being in a state of armed conflict. 
If it imposes duties on insurgents at all, the rigor of the duties must be adjusted in light of the relative strength or weakness of the insurgents, compared with the regime. If a ragtag guerrilla assassinates the local secret-service chief, it is weakness acting against strength, and ICL should stay on the sidelines. Nevermind whether the secret-service chief is a "combatant" or a “non-combatant.” If the regime can catch an insurgent, it will punish him under its municipal criminal law, and the insurgent will resist that outcome in any event. Subjecting such an insurgent to liability under ICL as well as under municipal criminal law, imposes new burdens on the inherently weaker insurgency because of the greater probable efficacy of ICL in the context of an expanding insurgency.

An advocate of this point of view can mobilize some analogical support from the state-action requirement of U.S. constitutional protections. If my research assistant beats me up, it may be a battery at common law, for which I can sue for damages, but it's not a violation of the constitution. If a Glencoe cop beats me up, it is a constitutional violation because he represents the overwhelming strength of the state. There is some support for this way of thinking about ICL as applied to insurgencies in the Limaj judgment. There the ICTY contrasted the power of state actors with the power of insurgency groups possessing fewer resources and exercising more tenuous control over their fighters.

One approach would allow jus ad bellum to legitimate an insurgency’s struggle, if an insurgency opposes an especially repressive regime, or if it opposes foreign domination, jus in bello would be more accommodating for the insurgency’s tactics.

But the wholesale adoption of this approach would leave guerrilla insurgencies free to do absolutely anything. This would replace an undesirable asymmetry unreasonably burdening insurgencies with unrealistic legal obligations by a stark asymmetry in the other direction, limiting regular forces of a regime while nullifying any legal obligations for insurgents.
Repudiate the expansive language in Tadic

Courts sometimes get the law wrong, and the ICTY is not immune from this possibility, although many of its more controversial decisions were codified by the drafters of the statute of the International Criminal Court. In light of this subsequent development criticism of  the Tadic court’s conclusion that the norms of the several sources of IHL should be applied as part of customary international law to internal armed conflicts may have only limited impact. Customary international law is inherently malleable and more data on guerrilla practice would permit ICL to be mosted further to fit the insurgency context.
Tadic was the first real case decided by the ICTY at a time when it was under enormous pressure to demonstrate its capacity actually to prosecute defendants who had been arrested.  It was in every sense a show trial, though one more legitimate than the preceding trial in absentia of those responsible for the Srebinica massacre.  One should be careful in generalizing too much from far reaching statements about the then largely untried international criminal law theories when so much of the motivation of the ICTY at the time was to establish its political legitimacy and its aggressiveness in dealing with all kinds of misconduct associated with the breakup of Yugoslavia, especially with the widespread atrocities committed by Serb forces.  Extrapolating from this context into the context of the KLA is questionable, where the level of alleged violations of international criminal law was much less and the context was one in which a weak insurgency was trying to survive an attempt to annihilate it.

The Limaj judgment is a significant step in the right direction in reforming the jurisprudence of the ICTY. The Haradinaj case provides another opportunity. 
One possibility, which avoids many of the target-definition dilemmas considered in the following sections of this article, is to increase the threshold for a finding of armed conflict so that it is closer to the threshold for a finding of civil war [insert Chad Mair note] would reduce the number of conflicts as to which a privilege to kill applies. It also would exclude from international humanitarian law an increased fraction of conflicts in which regimes or guerrilla insurgents use techniques that are widely perceived as violating human rights on a widespread basis, leaving those offenses to be worked out through the application of municipal law and political diplomacy.

Adjusting the duties to discriminate and of proportionality

The heart of the reform challenge is applying ICL’s duty to discriminate and its duty of proportionality—particularly its duty to discriminate—in the context of guerrilla conflicts.

It not clear that the ICTY caselaw and prosecutorial theories interpret either the discrimination or the proportionality obligations appropriately for insurgencies. The boundary may be inappropriately defined between those participating in hostilities and those not. Police and intelligence agents are natural targets of insurgencies regardless of whether they are shooting at insurgents at the time that insurgents target them. Inherent in guerrilla warfare are surprise, hit-and-run attacks. Too stringent a definition on participation in hostilities risks making guerrillas war criminals any time they do more than resist arrest. The common mental image of a combatant is an enemy soldier dressed in uniform, on his post, pointing a gun at you. A non-combatant is everyone else. Thus understood, the duty to discriminate is far too narrow to be a practicable limitation on guerrilla warfare. Every student of guerrilla warfare says that, in order to succeed, guerillas have to target a broader class—policemen, local officials, almost anyone holding a formal position with the regime. Moreover, they need to target spies and collaborators because their success depends so completely on their being able to engage in clandestine activities if they are to avoid annihilation by their regime.

Fortunately, the actual language of the treaties and received wisdom on the interpretation of jus in bello admits of some flexibility in defining legitimate targets of deadly force. It is clear that a fighter may kill an enemy soldier in uniform, pointing a weapon at him. It is equally clear that a fighter may not target someone’s grandmother in a nursing home entirely uninvolved in the conflict. That leaves a broad class of possibilities in the middle. The preceding sections of this article on targeting spies and collaborators and policemen expose the arguments favoring including such agents of the state in the class of allowable targets, on the grounds that they are “are participating in the armed conflict.” 

The duty of proportionality is less of a problem in applying jus in bello to guerrillas, but it is does need to be considered. It is most likely to be at issue in the context of a guerrilla fighter’s decision to target what the fighter believes to be a spy or collaborator but is mistaken. Just as the duty of proportionality allows conventional military forces a penumbra of collateral damage around legitimate targets, the duty of proportionality should allow a guerrilla fighter a penumbra of mistake about whether a suspect has engaged in spying or collaboration with the regime.

Most commentators treat the duty to discriminate as though the category of legitimate targets were fixed, for all conflicts, and that anyone not within this category is a prohibited target. But interaction of the duty to discriminate with the duty of proportionality suggests more flexibility—neither the fighter nor the victim much cares whether the victim’s death is occasioned by compliance with the duty to discriminate or the duty to use only proportional force. Proportionality as a legal standard depends on the “military objective.” One is privileged to use only that amount of force “proportional to the military objective.” The key idea of proportionality can be used to calibrate the amount of justifiable force under the duty to discriminate, depending on the magnitude of the threat. 

And what is the standard for judging the legitimacy of objectives and determining what is “proportional” to the military objective? The fighter or his commander, subjectively? A war crimes tribunal long afterwards, applying an objective standard? Some combination of both? “The developing law for jus in bello confirms that the proper time for predicating liability is what decision-makers knew, or should have known, when an operation was authorized. While the hindsight of a judicial examination can be 20/20, decisions at the time may be clouded with the fog of war.”

Legitimacy of objectives

At the core of the duties to discriminate and of portionality is the concept of “military necessity.” Deciding what is militarily necessary depends upon defining legitimate military objectives. The traditional idea that legitimate military objectives are limited to the application of force against army units is too narrow for the insurgency context. 

Suppose the military objective is to establish control over a specific geographic area. What targets are legitimate and amount of force is proportional? Obviously, a guerrilla unit may use AK-47s to ambush official army units operating in the territory, and to use shoulder-fired anti-tank rockets at armor associated with these military units. Presumably it can use the same weapons against commando-police units and their armored vehicles, and maybe against paramilitary forces.
 But may it use lower levels of force against civilians known to be collaborators with the regime either to take them into custody until the end of the conflict, or to cause them to withdraw from the area which the guerrillas seek to control? May it kill them if that is the only practicable way to interdict the threat they represent? Restrictive interpretations of the duty to discriminate would suggest that it could do none of these things, if the paradigm for a legitimate target is a uniformed soldier aiming a gun. Considering the formulation of the duty of proportionality in terms of the relationship between force used and military objective would suggest that such tactics are permissible because of the nexus between the threat presented by the presence of the civilians and the core military objective of establishing control over the area. 

If the military objective is to interrupt the functioning of governmental apparatus which permits the regime to target the guerrillas, may a guerrilla unit use force, deadly, or less-than-deadly, against the civilian mayor who works closely with the paramilitaries? What about the postman who reports to the regime’s domestic intelligence service the origin of mail to every household, a practice which, in the past has resulted in the assassination of several guerrilla leaders by the intelligence service?

Much of the literature on jus in bello, drawn almost entirely from conventional frontal warfare, would prohibit these attacks. From the perspective of a guerrilla commander, however, each of these practices should be legal. Moreover, if one expends the inquiry into “state practice” to consider the practices of past guerrilla insurgencies, one almost certainly would discover that past practice supports targeting the postman, and maybe the mayor. There is some support in recent literature for such flexibility. 

Self defense

One useful approach to defining legitimate military objectives for insurgencies, and thus reshaping the duty to discriminate, builds on the pervasive concept of self defense in law.

Michael Schmitt’s careful analysis of the “participation in armed conflict” criterion—the threshold for legitimate targeting--suggests that the legitimacy of a target should depend on the threat posed by the target. He embraces a doctrine resembling self-defense in municipal law. Schmitt concludes that participation in hostilities—the criterion for being a legitimate target--requires (1) but for causation, (2) causal proximity of the act to foreseeable consequences, and (3) mens rea in the sense the actor must have known his act would cause the harm. He suggests that rendering tactical intelligence qualifies as participation, but strategic intelligence does not.

Two student notes evaluate targeted killings of Hamas leaders by the Israeli Defense Forces, and reach opposing conclusions as to whether that they qualify as anticipatory self defense against further attacks.
 Much of their analysis involves the self-defense justification for armed attacks. It was part of customary law of jus ad bellum, even after the Kellogg Briand Pact purported to outlaw war altogether.
 The United Nations Charter, while generally prohibiting attacks against other states, codifies an explicit self-defense privilege in Article 51. Some authorities interpret Article 51 as preempting customary international law, and limiting self-defense to circumstances in which an armed attack is underway.
 Others interpret Article 51 more broadly, as allowing force to be used against an enemy in anticipation of an attack.
 For the self-defense concept to be relevant and useful to reforming ICL applicable to guerrilla insurgencies, one much first accept the broader view of the self-defense doctrine—that it encompasses pre-emptive defense.

But that is not enough; one much also accept the proposition that the privilege of self-defense, usually associated with jus ad bellum, also informs interpretation of jus in bello, despite some student commentary flatly asserting that the privilege of self-defense has no application to jus in bello.
 

In addition, one must accept the final proposition that guerrilla fighters, burdened with the duties of ICL, also enjoy privileges such as self-defense, a proposition that seems reasonable, given that the duties involve treating guerrilla fighters as soldiers in regular armies.

In the KLA context, a civilian who tells the SDB, VJ, MUP, or a paramilitary group, “The KLA retreated to that wooded area just to the west of the village,” or an outsider who persuades KLA soldiers to desert, is actively participating in hostilities; someone who gives advice to Slobodan Milosevic on whether Kosovar Albanians expelled from their homes are likely to return is not. In the first two cases, the actor who points out the hiding place or the one who convinces the soldiers to desert, satisfies Schmitt’s but-for causation, temporal and spatial proximity requirements, and intends to bring about the adverse military consequences, thus also satisfying his mens rea requirement. A harder case is presented by a civilian who tells the police, upon being asked “where did the terrorists go,” points to the woods.  Is that participation, or merely obeying a police officer’s command?

Schmitt also concludes that the “sole practical interpretation of direct participation’s temporal aspect is one in which a civilian who participates in hostilities remains a valid military objective until unambiguously opting out through extended nonparticipation or an affirmative act of withdrawal.
 Under the Schmitt model, any civilian who provides assistance to regime forces, including paramilitaries, to identify KLA members or leaders or to find their locations or to know their armaments or manpower, has participated in armed conflict and thus qualifies as a legitimate target of force by the KLA, either to prevent him from helping regime forces on the spot, or afterwards to prevent him from doing it again. And he remains a legitimate target even after he goes home and the Serb forces withdraw after killing all the KLA fighters he pointed out. Whether his status as a “legitimate target” permits him to be killed, or only detained, should depend on application of the proportionality principal. Conduct occurring and discovered in the heat of battle could be dealt with by more extreme measures than conduct occurring or discovered afterwards.

Further, a guerrilla leader, like any military commander, should not be judged too rigorously by a purely objective standard applied well after the fact from the comfort of a war crimes courtroom. He should have some ambit of discretion to make decisions in the heat of the moment, with imperfect information and the constant threat of regime attack—at least until the area has been entirely secured.

A guerrilla force should be privileged to make its own decisions about its military objectives and then to use proportional force to achieve them. Civilians with no relationship whatsoever to the regime should be privileged from attack, but might be subject to guerrilla efforts to remove them or to detain them in circumstances in which they constitute a threat to guerrilla operations. For example, a civilian who stumbles across a guerrilla unit’s hiding place should be subject to detention to prevent him reporting the location of the hiding place to the authorities.

It is questionable whether the standard for judging these decisions should be purely subjective; ICL should not permit completely wild and irrational decisions which result in harm to apparently innocent civilians. At least, the guerrilla fighter or commander should be burdened to establish subjective belief in a plausible military objective and to articulate how the action taken relates to the military objective. Beyond that, it is not clear that a criminal court should substitute its own judgment about the military doctrine, strategy or tactics decided upon by the guerrilla force.

Distinguishing mass terrorism

None of these adaptations in the application of jus in bello to guerrilla forces would allow unfettered attacks on civilians. The duty to discriminate would remain; the only thing that would change would be the position of the line dividing legitimate targets from illegitimate ones. Moreover, a hard and fast rule could be adopted that distinguishes targets from inside the territory of a regime the guerrilla actor is opposing from targets outside.

None of these approaches would permit attacks such as those launched on the World Trade Center on 11 September 2001, on the Madrid train station in 11 March 2004, or on the London Underground in July, 2005. Nor would a subjective military-objective approach validate these attacks. There was no contemporaneous justification of them in military terms. The attackers were not necessarily targeting the “regime” in the United States, Spain, or Great Britain, although the Spanish and British attacks apparently were aimed in part to persuade the governments of those countries to withdraw their troops from Iraq.

The World Trade Center, Madrid and London examples suggest some other ways of bounding bounding insurgent targeting, through the duty to discriminate. Recall the distinction drawn collectively by Protocol I and Protocol II between “armed conflicts which peoples are fighting against colonial domination and alien occupation and against racist regimes in the exercise of their right of self-determination,” (included by Protocol  I within the scope of Common Article 2 of the 1949 Geneva Conventions) and “not apply to situations of internal disturbances and tensions, such as riots, isolated and sporadic acts of violence and other acts of a similar nature, as not being armed conflicts.” (excluded by Part II from its scope). The World Trade Center, Madrid and London attacks do not qualify as fights “against colonial domination and alien occupation,” and represent “isolated and sporadic acts of violence,” though they are not necessarily “internal.” This would disqualify the perpetrators of those attacks from any privileges in the duty to discriminate; either their actions are not connected with an armed conflict, in which case jus in bello is irrelevant to their conduct, or else they are not guerrilla insurgents as to whom the flexibility is appropriate.

Setting boundaries on insurgent privileges to kill 
For international criminal law to work in the context of an insurgency a class of privileged types of conduct must be defined. Defining what is permissible implies defining what is impermissible. The construction of such a list of privileged categories of conduct must proceed from a goal of achieving symmetry between what regular forces are permitted to do and what insurgents are permitted to do, recognizing at the same time the tactical differences between regular army doctrine and guerrilla doctrine.  It does not make sense for an ordinary soldier, part of a regular force, to be able to do something that an insurgent is not permitted to do.  
An assassination privilege with respect to spies, informers, and collaborators may seem startling when it is expressed, but a privilege to kill is as much a part of the state of armed conflict is the duty to limit the application of violence to participants in the conflict. Crafting a standard appropriate for guerrilla insurgencies is difficult and the result is unlikely to be intuitively appealing. To undertake such an effort seriously requires confronting the proposition that people get killed in armed conflict. The law of armed conflict is fundamentally not about protecting people, but about privileging what otherwise would be homicide. In traditional conflicts the sanctioned killing involves relatively well defined classes of combatants centered on those who make up armies, carry weapons, fight within a chain of command and wear uniforms. But these are not the only people who legitimately may be killed in conventional armed conflict. Others, who do not carry arms openly, operate within a chain of command—or fight at all—and who do not wear uniforms also may be killed: civilians, of whatever age or infirmity, who are within the scope of “collateral damage” permitted by the duty or proportionality, those killed by aerial bombing attacks against densely populated targets, and those killed because they were mistakenly thought to be participants. It is hard to see why a guerrilla should be privileged to kill a regime soldier or a policeman and yet not be privileged to kill other regime agents who pose an equivalent or greater threat. Killing, of course, is the ultimate punishment, and Common Article 3 undeniably embraces the idea that punishment cannot be inflicted without some kind of formal determination that it is warranted. 
In the context of an insurgency, attacks on unconventional targets—those other than uniformed soldiers—does not involve the same circumstances as those in which a detainee might be “tried” at leisure. On the other hand, it is reasonable, even in the insurgency context, for ICL to insist on some kind of formal determination about the legitimacy of the target. The KLA, in its communiqués, regularly reported that the supreme authority of the KLA, its “general staff,” determined that certain individuals should be eliminated, based on evidence or good faith belief that their conduct constituted a threat to the insurgency. Similarly, first hand reports of guerrilla activity in Ireland in the early part of the 20th Century suggests that collaborators were never targeted without a formal determination by higher authority within the IRA.
 Evidence that an explicit determination by higher authority preceded execution or infliction of lesser punishment on a suspected collaborator should privilege the conduct against ICL liability. On the other hand, evidence that no such determination was made, that it was made whimsically, or based merely on ethnicity or other factors extraneous to any threat posed the insurgency—should justify imposition of ICL liability. Mistakes about identity or status should not forfeit the privilege, as long as procedures reasonable under the circumstances were followed.
Making the privilege to kill proportional to the threat

The most startling of the suggested privileges for insurgencies involves legitimating the assassination of certain kinds of targets. It is reasonable to offer further justification for this suggested reform.

To explore the limits of a modified privilege under International Criminal Law for guerrilla insurgents to kill collaborators and informants, it is useful to consider the scope of the privilege to kill under traditional interpretations of the Geneva Conventions. Why is a conventional soldier privileged to kill an enemy soldier in combat? One answer, based on the text of Common Article 3, is that the enemy soldier is actively participating in the armed conflict. If one goes no further than this, one might conclude that all that is necessary is to determine that a spy or collaborator is “actively participating.”

But more careful analysis shows a deep commitment of IHL to the concept of proportionality, beyond that codified in the treaty provisions aimed at limiting civilian harm from attacks on legitimate targets. Shaping insurgent privileges under ICL to meet the magnitude of the threat posed by a potential target is an important key to sounder ICL. Threat analysis and proportionality account for the rule that a combatant may detain civilians but is not privileged to kill them as part of the privilege of detention. It also accounts for the proposition that detainees are entitled to some kind of due process in determining the need for continued detention, at least after the armed conflict is concluded.

Differences in threat underlie the basic distinction between permissible treatment of combatants and non-combatant detainees. One is the exigency of combat. In other words, if a combatant does not kill the enemy solider, the enemy soldier will kill the combatant. This logic invites a comparison between the privilege to kill under ICL and the self-defense privilege under municipal criminal and tort law. For example section 3.04 of the Model Penal code says that "the use of deadly force is not justifiable . . . unless the actor believes that such force is necessary to protect himself against death, serious bodily injury, kidnapping or sexual intercourse compelled by force or threat . . ."
 It affords a similar privilege for the protection of third persons.
 The Restatement of Torts recognizes a privilege to defend oneself "by force intended to likely to cause death or serious bodily harm, when he reasonably believes that the other is about to inflict upon him an intentional contact or other bodily harm, and that he is thereby put in peril of death of serious bodily harm or ravishment, which can safely be prevented only by the immediate use of such force."
 
Another answer is that detainees are different from enemy soldiers in that there is little question about the threat posed by an enemy solider on a conventional battlefield. In contrast, there almost always is a question about the nature and magnitude of the threat posed by a civilian suspected of being a spy or a collaborator. If the enemy soldier is in uniform, in formation and holding a weapon, there is little doubt about the threat he poses. The circumstances are altogether different with respect to a civilian who may be a spy or a collaborator. First, the civilian may not in fact be a spy or collaborator. Therefore ICL imposes an obligation on the person suspecting that status to use reasonable means to validate the suspicion. Second, even if the civilian is in fact a spy or collaborator, the imminence of the threat that person poses can vary considerably. In the vase majority of cases the threat is far less imminent than the likelihood that an enemy soldier will shoot the combatant unless the combatant shoots him first. In most cases, the threat posed by a spy or collaborator can be alleviated by detention. Then the general legal doctrine of proportionality would limit the privilege of the threatened combatant to detention. The privilege would not extent to the execution of the spy or collaborator because a lower level of force can eliminate the threat.

There may be circumstances, however, in which deadly force would be proportional to the threat. In the unlikely event that a combatant comes upon a collaborator at the every moment that a collaborator is about to give the regime forces the name of an insurgent or point out another insurgent’s hiding place, deadly force may be the only reasonable means of eliminating the threat. 

A more difficult question is presented by the following situation: What if a guerrilla insurgency has set up a detention facility to detain those who have been determined after reasonable procedures actually to be spies or collaborators? As long as the detention facility is secure, the insurgents are not privileged to do anything more than detain the spies or collaborators. But then suppose the insurgents’ position containing the detention facility is overrun by regime forces, and it is not practicable in the course of the insurgents’ retreat to continue to detain the spies or collaborators. They must either turn them loose or kill them. If they turn them loose, the collaborators may give away the insurgents’ position or identity. That possibility—that threat—can be prevented in the circumstances only by killing them.

In those circumstances, it appears reasonable that deadly force might be privileged. This hypothetical circumstance is different from the situation in which a prisoner of war cannot practicably be detained any longer. In the prisoner of war circumstance, the threat is that the prisoner of war will rejoin his armed force, and then be subject to the application of deadly force on the battlefield after he rejoins. In the case of the collaborator or spy, the threat is not deferred until the collaborator or spy rejoins some armed force unit; the threat is immediate and can by be prevented only by continued detention, which is no longer practicable under the hypothetical, or by deadly force.

Even if one accepts this logic, it is important to point out its limitations. The privilege of deadly force depends on the imminence of the threat. Unless there is a reasonable basis for believing that the released collaborator or spy will do something immediately that threatens the combatant’s grave injury or death, application of deadly force against the former detainee would be excessive. Deadly force is only proportional if the conduct by the former detainee is immediate and if the conduct will jeopardize the lives of the combatants.

As is customary with privileges, the burden of proof should be on the person asserting the privilege—on the guerrilla insurgent who is defending the application of deadly force against the spy or collaborator.

None of this reasoning justifies abuse of detainees while they are in detention.  

Circumscribing vicarious liability: contrasting purpose and effect  

As § ___ suggests, expansive interpretations of individual criminal responsibility based on the conduct of others is especially problematic in the guerrilla insurgency context because of the certainty that a guerrilla force will not have the same degree of formal organization and discipline as a regular army. The doctrine of command responsibility is less problematic in the insurgency context than the doctrine of JCE. Command responsibility, which has been broadly accepted as a theory of liability since Nuremburg, unlike JCE, focuses its attention on people who have the capacity to affect events. One is not liable on a command-responsibility theory for a subordinate torturing a civilian unless (to oversimplify) he (a) knew about it beforehand, (b) had the capacity through the chain of command to prevent it and (c) (i) did nothing or, (ii) knew about it afterwards and did nothing to punish the individual. JCE has none of these limitations. It should not be construed to allow an entire insurgency—or one of its three regions—to constitute the enterprise. To do so would make the objective of effectuating military control “criminal,” and expose to prison terms any member of an insurgency guerrilla force (however “membership” should be defined).

As § ___ explains, the ICTY has consistently insisted upon proof of the practicability of control by a commander, knowledge of criminal conduct by his subordinates, and failure to take reasonable measures to punish or prevent. There is no reason that this approach is unsuitable for application to guerrilla forces, assuming that the requisite organizational component of armed conflict has been found to exist.
 As suggested in § ___, JCE is problematic because it might be applied so as to impose criminal liability on any member of an armed resistance group; indeed the Haradinaj indictment suggests as much. 

Three approaches are desirable to limit the JCE concept. The first cuts back on the foreseeability branch of JCE—the doctrine that holds any member of a criminal enterprise responsible for conduct that is merely foreseeable at the time the enterprise is formed. The second limits the application of JCE to collective undertakings that are “criminal” in the sense that they are formed and pursued for purposes other than legitimate military objectives. The third requires that individual criminal responsibility under the JCE doctrine be focused narrowly on smaller groups who pursue objectives different from the overall objectives of the insurgency.

The proportionality doctrine is intended to require a relationship between the purpose of a military initiative and its effect.  Similarly, the foreseeability doctrine in JCE distinguishes between purpose and effect, in the sense that it distinguishes between the purpose of the JCE and foreseeable consequences (effects) of its existence.  In crafting and reforming JCE doctrines for the insurgency context, one must be careful not to extend the scope of liability based on foreseeability too broadly.  In any war, it is foreseeable that soldiers may occasionally go on a rampage and abuse civilians.  The command responsibility doctrine appropriately cuts off liability for commanders when, having learned about such rampages, they take appropriate remedial and preventive action.  As the JCE doctrine is framed in its most ambitious form, however, remedial action does not cut off liability for conduct that is not planned but is merely foreseeable.  

Moreover, in the context of an insurgency it is surely foreseeable to the leaders of any insurgency that irregular forces and ordinary civilians will go on their own rampages against regime forces whenever presented the opportunity.  This is especially true if guerrilla strategists, as they did in the Dukagjini region of Kosovo, elect to arm all the civilians so they can defend themselves against regime attacks.  

International criminal law should not make insurgent soldiers or officers responsible for conduct that is merely foreseeable in this sense, once an insurgency is put in motion.  Rather, the law should insist upon a higher level of scienter before inflicting punishment.  

If the commander of an insurgent guerrilla selects one of his closest confidants and asks him to organize a special unit and lynch people of the opposing ethnic group, that clearly should be within any reasonable JCE doctrine because it is part of a explicit purpose of an enterprise smaller in scope than the overall insurgency.  Similarly, if the commander or another de facto authority figure with moral authority recruits one of his closest confidants and asks him to organize a special unit to go out and “make the Serbs leave, and I don’t care how you do it,” that also should be culpable under JCE because whatever the special unit does is surely foreseeable and more or less obviously within the scope of the plan.  The defendant should not be allowed the escape liability by protesting, “I only meant for him to beat people up and break windows of their houses and not to kill anyone.”  


On the other hand, if a guerrilla leader does his best under adverse conditions to establish an organization and a command structure and in the course of others executing his plan, some of the units or some individual participants are uninhibited in the levels of violence they use or the targets they pick, it surely is foreseeable in some factual sense that this might happen, not only given the level of pent-up rage almost certain to exist in the general population in order for an insurgency to take root at all, but also foreseeable because of a level of disorganization and lack of military discipline.  In the traditional international armed conflict context, it surely is more foreseeable that a disorganized, poorly disciplined army is more likely to engage in atrocities against civilians than a well organized, well trained, and highly disciplined one.  Yet, it would be startling to have an international criminal law regime that subjects commanders who are doing their best to overcome disorganization and ill discipline to criminal liability individually for failing to do the impossible.

 To avoid the problems with over expansive applications of JCE, it is appropriate to reduce the overlap between JCE and command responsibility doctrines. If a guerrilla insurgency at large engages, as a matter of policy, in conduct that violates reformed duties of discrimination and proportionality, the purposes of ICL are served by holding the actual actors responsible, as well the commanders who direct or condone their conduct. Threatening every member of the insurgency with criminal liability for the acts of peers is unnecessary and excessive. Such a peer-responsibility approach would impose criminal liability on every member of an insurgency, even if their numbers range into the thousands. 

The overlap can be reduced by reserving JCE for much smaller informal conspiracies to engage in conduct outside the scope of overall insurgency strategy and policy, or within its scope, but focusing on activities clearly impermissible under the redefined duties to discriminate and of proportionality. To borrow a distinction from the U.S. Army experience in Iraq, if a group of soldiers, numbering perhaps a half dozen, develop a plan to rape and murder an Iraqi family, that should qualify as a JCE. Participants in this conspiracy could be held liable for the rape even if they do not themselves actually rape the victim. On the other hand, army soldiers not part of this very specific conspiracy would not be liable under JCE, although the commanders of the relevant army elements might have command-responsibility liability if they knew of the rape in advance and failed to take reasonable measures to prevent it, or if they learned of it afterwards and failed to take reasonable measures to punish the participants in the conspiracy.
 Likewise, in the context of the Haradinaj indictment, if the evidence shows that subordinate commanders or individual KLA fighters undertook as a group to invade the family compound of the victims and subject them to physical brutalities such as cutting off ears and wrapping them in barbed wire, each member of the group conspiring to do this should be liable under JCE, assuming the particular acts of cutting or wrapping in barbed wire are proven to have been committed by any member of the group. On the other hand, the overall commander of the operational zone, Haradinaj, should not be liable under JCE unless the evidence shows that he specifically participated in forming the specific conspiracy or under the doctrine of command responsibility assuming the evidence shows requisite control, knowledge and failure to prevent or punish.
Raising the threshold for a finding of armed conflict

Many of the goals sought by these reforms could be achieved simply by raising the threshold for a finding of the state of armed conflict when insurgencies are involved. If no armed conflict exists, insurgents are subject, not to duties imposed on ICL, but only to duties imposed by municipal criminal law. As success grows for an insurgency, the effectiveness of municipal law decreases, and thus the threat posed by it. 

Such an approach would leave a regime free under ICL to commit human rights violations, but it would allow regime and insurgency to apply the law of the street for a period. Another approach would subject regimes to a finding of armed conflict before insurgencies reach the threshold, allowing the insurgency more time to reduce the asymmetry militarily and politically.

Conclusion

Drawing on the analysis in this article, one can crystallize the following insurgent privileges and congruent obligations: 

Insurgents should be privileged to detain suspected spies, informers, and collaborators. Detention must occur in conditions no worse than that conditions available to the civilian population in the general area of insurgent operations, also taking into account limitations on insurgent resources and military exigencies such as the need for all insurgent operations to be clandestine. If an insurgent force possesses sufficient organization for its activities to be governed under the law of armed conflict, it has sufficient organization to regulate the circumstances of detention. 
Insurgents must afford due process to suspects and detainees, proportional to their organizational capacity. While an initial arrest and detention of a suspected collaborator may occur without any kind of formal determination by higher authority, it is reasonable to require some kind of formal determination that continued detention is warranted. This need not take the form of a formal trial, but at minimum, procedures should exist whereby continued detention depends upon some kind of determination by higher insurgent authority that the detainee represents a threat to the insurgency.
 Moreover, gratuitous abuse of detainees such as beatings and psychological abuse should constitute a violation of ICL.

Insurgents should be privileged to assassinate police, intelligence agents, spies, and informers as combatants.  The justification for including assassination of spies and informers, and possibly collaborators, proceeds from the idea that these pose threats to the insurgency to the same—and to sometimes to a greater-- extent than regular regime forces.  A spy or collaborator may pose a greater threat to insurgents than a regular regime soldier, because insurgencies depend upon maintaining secrecy of identity and movement to a much greater extent than regular forces do. The status of collaborators should depend on the relationship between the definition of collaborator and their threat potential. Just as regular forces arguably are privileged to target collaborators of a guerrilla movement—for example attacking a house containing civilians that harbor guerrilla snipers, so also should guerrillas be entitled to target collaborators with regime forces who pose an equivalent threat.
Insurgents should be privileged to remove the civilian population from a particular area based on ethnicity, when ethnicity bears a reasonable relationship to effective opposition of regime forces. On the other hand, not everything an insurgent does should be privileged.  For example, insurgents should not be privileged to kill or abuse civilians simply because of their ethnicity without being about to demonstrate some relationship between (1) ethnicity and support for regime forces and (2) the necessity for measures other than simple detention of individuals as a way of eliminating the threat—detention or relocation.  

Infliction of punishment on detainees or assassination of suspects should be permissible only after an investigation and a decision by higher authority in the insurgent force. The investigation and decisionmaking processes should be proportional to the organizational capacity of the force, but it also must be proportional to the severity of the punishment inflicted.

Insurgents should be subject for liability for the wrongful conduct of others if they exert meaningful command control over them, or if they consciously create the conditions in which the wrongful conduct is encouraged.
Beyond debate over the analysis and reform recommendations of this article, a concerted effort should be made to develop better data on practices of insurgencies around the world. Only with such data can commentators and courts apply the traditional element of “state practice” to the development of a customary ICL, suited to insurgencies.
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