
THE ART OF THEFT 

By Tim Schaefer 

I. 

“Generations are fictions.” –Jeff Chang, Can’t Stop, Won’t Stop 

The kid ducked his head through the door -conspicuous from trying too hard to be inconspicuous- and 

then ducked out again. The sweaty, half-frosted front door almost clicked shut, but then the kid 

suddenly wrapped a hand around the edge, pulled the door open just enough, and slipped into the 

shop. He sweated a bit, too, and then worried about the sweat. There were little bits of receipt paper 

and mud streaks imprinted with crisscrossed sneaker soles on the floor, a temporary, coded record of 

the store’s visitors; he had to keep his eyes trained there for a moment, on the odd things dragged in by 

careless feet, because the UK bass music coming from the store’s PA system made him woozy and 

confused. He was unmoored by it, and by the unfamiliar surroundings. He finally, gratefully, caught the 

logic in the song’s rhythm, more-or-less grabbed on to its meter, and immediately felt more 

comfortable. He still had no idea what it was, or where it was from. It was surely made by people. One 

person, maybe? Perhaps it was self-programmed by a computer, a sad beige hunk of wires and chips left 

alone for too long.  

Sharp trebly clips of female soul vocals gave him something to grab onto as hits of surely machine-made 

drums drilled past in dark purple waves of aggression. He didn’t really like it, but he didn’t hate it either. 

It was a puzzle that he needed to solve. He would maybe ask an employee who the band was, if he 

remembered to, and it didn’t feel awkward. (His heart rate had fallen now. Almost back to normal.) 

A half dozen men with beards stood still as statutes, seeming not to notice each other. One older man 

sat on a stool behind the counter in the back. He bobbed his head arrhythmically and thumbed through 

a magazine, pretending not to notice anyone else. A young man with a wispy moustache near the “New 

Arrivals” bin raised his head and looked at the kid for barely a moment, then bent back over to peer 

closer at a record.  

The man behind the counter stood up and moved toward the front. He walked with purpose, brushing 

aside customers. Half a gut peaked out from under a well-worn Archers of Loaf t-shirt as he stomped 

across the store to the front. The man pretended to tidy up some concert posters on the window, and 



watched the kid, waiting to see what he would do. The kid was used to this kind of thing, and did not let 

it faze him.  

The kick was from a Roland 8081, but it was muted by reverb and pitched down, so the kid didn’t 

recognize it right away. The vocal sample was maybe not even female, on second thought. The singing 

sounded sped up, Alvin and the Chipmunks-like, chopped up and reassembled into a phrase the singer 

had likely never even contemplated. 

The kid circled the shop once to get a feel for its layout, to make the best use of his time, to get 

comfortable with the place. He probably looked a bit like he was casing the joint, but he wasn’t. 

An island of new and near mint rock records dominated the middle of the shop floor, and most of the 

bearded dudes hovered around that, making sure to examine each record in a given row before 

shuffling slowly to the left or right. Once in a while, two paths converged, and one man would stand 

silently next to another -pretending to re-examine another row of records but actually anxiously waiting 

his turn- while the other continued his methodical procession through the adjacent row. The kid 

imagined the ritual sped up from top down, the paths of circling persons making oblong whorls around 

the room, with little blips when paths collided. 

The dollar bin was in the back, tucked next to a small easy listening/exotica section. The kid approached 

it with an odd mixture of glee and caution. He had five dollars to spend –not because he was poor, 

really, but because that was part of the ritual. The five dollar limit made the dollar bin junk seem 

valuable, forced the kid to be choosy. You bring home twenty records, and where’s the motivation to 

actually listen to any of them? They’ll just sit in a pile in the corner, staring back at you. Like a sad, 

neglected child. 

He deftly flipped the records and felt a kind of preternatural sense take over, a feeling that attached 

itself to a few of the jackets as they brushed past his fingertips. He paused at a George Jones best of, but 

remembered seeing that one a few times before. Its value plummeted in his head, and he moved on. He 

pulled out Billy Joel’s Glass Houses –not entirely sure why- and scanned the record with his eyes for 

scratches. He tucked it between his arm and his side and carried on.  

                                                           
1
 Probably the most frequently used/frequently sampled drum machine in the history of hip hop, if not in the 

broader realm of pop music. http://www.independent.co.uk/arts-entertainment/music/features/rhythm-king-the-
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Two Merle Haggard records in a row. Kenny Rogers’ The Gambler. He thought about that one for a 

second, and passed. 

“Too much fucking redneck shit in this place,” he thought to himself. He could tell it was country from 

the hats and beards. Plus, Haggard looked like a racist. He just did. Fucking racist. 

He impatiently whipped through a thick batch of fluorescent new wave junk, mostly cutouts, not that he 

cared about pristine jackets or anything. He stopped when he saw a beaming Al Jarreau in early-80s 

pastels and picked the jacket up. Looking J. Crew’d out, like early Kanye. He slipped it underneath his 

arm. 

He got to the back of the row and found a few copies of the same record, all new and still wrapped in 

thin, clingy plastic. This was not unusual. Someone prints too much of something, record stores can’t get 

rid of it for the listed price, so they end up dumping it for whatever they can get. In this case, a dollar 

fifty; the store was still asking for a fifty cent premium on nicely wrapped, worthless junk, apparently. 

The cover was mostly generic-looking, something slapped together in five minutes in Adobe Photo Suite 

and sent to press with barely a thought. 

Songs of the Peerless Quartet. Four middle aged old timey white dudes in suits. The kid laughed and 

tucked it between the Billy Joel and the Al Jarreau. 

He felt satisfied, but the weird bass music lingered, and it was growing on him. He circled around the 

island again, delaying check out so he could listen to more of the tune. The owner was perched on his 

stool again, staring hard at the kid while barely pretending to read his magazine. He might as well have 

cut a hole in the thing and stared through it like a cartoon character, eyeball flashing, it was so obvious. 

The song stopped, changed to some rock thing with English accents, and the kid cautiously approached 

the counter. He slid the three records onto the counter, not saying anything, and tried to make eye 

contact with the owner. 

The owner yawned, and set down his magazine with a loud sigh. He pulled the three records across the 

counter and raised his eyebrows a bit, then looked at the kid. “Billy Joel? Really?” 

The kid shrugged. He mumbled something about needing hooks, and the owner turned to the cash 

register without another word. 



The kid mumbled, “What was that last track? That real bassy shit.” 

The owner looked up from the register, sighed again, and looked at a jacked-in iPad. 

“Kode9. UK dubstep producer. We’ve got a Hyperdub compilation in the “electronic” section, I think. I 

can pull it for you.” 

The kid shook his head and pulled the five dollar bill out of his pocket. “Just these.” 

*  *  * 

II. 

“I jump’d aboard the telegraph 

And trabbled down de ribber 

De lectrick fluid magnified, 

And kill’d five hundred Nigga.” -Stephen Foster, “Oh! Susanna.” 

The young man broke a loaf of bread in half and set one piece aside for dinner, tucking the loose end of 

the newsprint wrap underneath and placing the swaddled loaf on top of the counter. He opened a 

drawer and removed a dull, serrated knife. He checked it for spots, knowing that he sometimes cleaned 

poorly -particularly when he was indisposed. He found small pieces of vegetable matter caked on near 

the handle, quietly cursed himself, and wetted a rag with water from a small basin by the kitchen 

window. He cleaned the knife, dried it off on his shirt, and cut the bread in half. 

The young man was thin and a little bit short, with a dour face. It was the kind of face that seemed 

incapable of smiling. His dark hair was slicked back across his head with Pomeade, and he was clean 

shaven, but his rumpled wool suit betrayed some indifference to appearance.  

The window was propped open with a slab of oak; a swift breeze played through and buffeted his coat. 

He sweated heavily -although it was not a warm day, and his breath clouded the air around him- but the 

breeze both calmed him and stirred him closer to full wakefulness.  

His head ached, and he could feel the blood course roughly through it. He noticed the pains coincided 

more-or-less with the beats of his heart. This was, he thought, only right and natural, the wages of life 

paid out in petty suffering. 



The man walked over to the icebox in the corner, and bent over to open it. His head throbbed more –it 

felt heavy, weighed down with impure blood- and he let out a low groan. He rummaged through the 

cast iron box for a painful minute, and removed a half-eaten grey-brown sausage from the bottom. He 

salivated at the smell of it. Knowing it was old, he inspected it, and determined that it would not kill him. 

He cut it up with the same knife and put the slices on the bread.  

He ate the sandwich quickly, barely tasting it. He then sat for a moment, vibrating anxiously, and poured 

three fingers of whisky from an unlabeled bottle into a glass –still lined with a thin, sweet-smelling 

remainder of last night’s work- and drank them up without another thought. Now, he felt, the day could 

perhaps begin. 

He heard heavy footsteps thud out an unpleasant rhythm against the stairs outside, and remembered 

with not a little panic his promised appointment. He groaned softly, stood up too quickly, and groaned 

some more. He considered, momentarily, pretending to be away, but quickly discarded the idea. He 

slunk towards the door, and opened it just after the first knock. He peered through, shrinking at the 

unfriendly daylight. 

A heavyset man in his late 20s, face split just below its equator with a thick, red moustache –like that of 

a walrus, the young man always thought- stood beaming on the stoop.  

“Foster. You look like hell.” 

“Ah, Stewart. I believe I, ah… may be coming down with a mild pox of some kind. Apologies, but I may 

not be able to accompany you...” 

“Nonsense. You’re a drunk, and you’re between drinks. No need to pretend otherwise, we’re of a kind.”  

Stewart pushed through the threshold, and Foster offered little resistance. The bigger man noticed the 

bottle on the counter and grinned. 

“Ah, I stand corrected. Starting early, then?” Foster shrugged. “Mind if I…?” 

Foster nodded and motioned towards the bottle, then towards the glass, and Stewart filled the glass 

halfway up its length. He turned and leaned against the counter, swishing the whisky about in the glass 

for no reason Foster could discern. 



“You should have another before we leave. You’re no fun at all unless you’ve had a few.” Stewart 

winked and handed him the bottle. Foster sighed, and took a deep swig. 

“Where, exactly, are you dragging me off to again? Some prehistorical cannibalistic ritual?” 

Stewart let out a laugh, a perfunctory and mirthless thing. “Cannibals? You’re thinking of the East Indies. 

These are West Africans, mainly, freedmen all. No cannibals. Perhaps if you had kept up your studies, 

you’d have a passing familiarity with the world outside Pittsburgh.” 

Foster looked hurt for a moment, but quickly recovered. And now, he was annoyed, his intelligence 

questioned by his drunk, fat boor of a friend. (He almost flinched at his categorization of Stewart as a 

friend, and then felt guilty for the rest of it.)   

“Apologies. I don’t share your constant childlike fascination with the negroes’ sundry dances and 

singsongs.” He placed a sour lilt on sing and let out one hard, wordless syllable, something faintly 

resembling a laugh. 

“Like hell you don’t. That ditty you wrote last month? With the old slave pining for the old plantation? 

You pretend otherwise, and try out the odd ballad, but we both know what you’re good at. Ethiopian 

melodies. And no one’s that good at something without liking it, at least a little. You simply have 

difficulty admitting it to yourself.” 

They ambled past more dingy cottages, squat things with tilted porches and windows smudged to 

opaqueness by errant paint and disuse. The sky was clear, sunshine freely throwing itself at the earth; it 

was still cool, but Stewart sweated and wiped his brow. Only Foster, however, appeared uncomfortable. 

He took the flask from Stewart and had a pull. 

They walked down the middle of the road, but there was little competition for space, only the occasional 

carriage or rider. Stewart waived and shouted, “Hello!” at each passerby as if he was a dear friend, a 

habit Foster found both endearing and annoying. 

“Where are you taking me again?” Foster blocked the sun with his hand and handed the flask back to 

Stewart. 

“First Presbyterian. Oak and Madison. Another five blocks, if I remember correctly.” 

Foster stopped and glared at the back of Stewart’s head. “You might have mentioned that before.” 



Stewart turned back, face masked with concern. “Five blocks isn’t that far. A quarter of a mile at most.” 

He laughed and slapped Foster on the back. “You can relax, Foster. Reverend McAlister’s nearly always 

drunk by noon. He’ll be in no position to judge.” 

They walked the rest of the way in silence. Foster tried humming a new harmony part to the Ave Maria 

–a game he played to calm his nerves –but felt uninspired. Stewart tried to force the flask back into his 

hand a few times, and he shoved it away. He almost knocked it to the ground once, and Stewart 

affected an injured look. 

The church was not large, but it dominated the block. It was a simple, one room structure with a high 

spire that came to a sharp point at the top. It had been recently whitewashed, and reflected the sun like 

a mirror. Someone had propped the thick oak door open, and both men stepped through. 

The sanctuary was calm, with only a few audience members spread out in ones and twos. It was a 

strange time of day to hold a concert -and a strange place to hold one- so the scarcity of onlookers did 

not surprise Foster. 

A band of four men in suits tuned up in front of the altar. This, in itself, was strange. No costumes, no 

straw hats, no corn cob pipes. It took Foster a moment to comprehend that these were indeed black 

men, and not Europeans with burnt cork on their faces. He turned to Stewart, who smiled and arched 

his eyebrows knowingly. 

The banjo player began to pick out a tune, and the tambourine player banged out a simple rhythm 

against his knee. The bones player held two ribs in each hand and clacked them together in double time. 

The violin player sat for a half minute to let the music come together, and finally began playing a steady, 

ascending melody in F major, a simple, pleasing phrase. Foster closed his eyes, already composing 

variations in his head. 

*  *  * 

III. 

“A record is a waveform, twisted into a spiral and etched onto shellac.2 It is like pressing your ears to 

studio monitors while men with stylishly worn noise-making tools –musical instruments, to be precise- 
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 Polyvinyl chloride, actually. 



pound out rough notes into the air. But then again, that’s wrong. Do you imagine this, when you listen 

to a song? A band in a studio, all at once, playing a song straight through, merrily banging away while 

the long-haired, bespectacled engineer makes precise little changes on the board, perhaps giving a 

hardy thumbs up after a good take? This is the stuff of movies. You are a child who believes in Santa 

Claus and stork babies if you buy this.” 

The conference room is half-filled, weary-looking men and women in business casual nursing coffee and 

pastries. It is a B-level type of conference room in a B-level type of hotel. A sign on the podium states in 

bold Comic Sans, “2013: A Paradigm Shift in the Music Industry?” 

The speaker scans the room, sizing up the crowd, and smiles to take some of the edge off his aggressive 

tone. He is of an indeterminate middle age, possibly in his mid-30s, possibly pushing 50. His hair is jet 

black and carefully tousled. His stubble is even and neatly trimmed. He wears a denim jacket, and it is 

carefully, selectively aged, as if a technician applied precise daubs of acid in a laboratory. His nametag 

says, “Denny Rock.”  

He holds up a CD jewel case, and waves it in the air, leaning into the mic. 

“This is a product. Ultimately, it is nothing more, and nothing less. Thirteen years ago, we sold three and 

a half billion of these3, and now –what-- two hundred and fifty million?” He looks to his right, where a 

squirrely man in an ill-fitting suit thumbs through a thick pile of papers. The squirrely man shrugs.4 

“Whatever. Doesn’t matter. We’re starting to recoup some of the profits stolen –yes, stolen, I don’t 

mind using that word –by these… hormone-addled college students and middle-aged basement dwellers 

back in the Napster days. Finally. But we’ve cut half the acts on our roster, EMI’s gone bankrupt5-EMI! 

The Beatles’ label- but Taylor Swift sells 4 million copies of Red and everybody flips out like it’s a huge 

victory, and not just another sad sign of the sad decline of this industry. Which is what this is, let’s be 

clear –an industry- and we should stop running from that fact.”  

Rock looks around again, and clears his throat. He has lost the plot a bit, and it isn’t going well. The 

squirrely man has somehow moved his chair about a foot further away from him, soundlessly, as if 
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 http://www.ifpi.org/content/section_news/20010419.html 

4
 There were 228 million physical copies of albums sold in the United States in 2012. 

http://www.guardian.co.uk/media/2012/jan/06/downloads-physical-sales-us 
5
 http://online.wsj.com/article/SB10001424052748703399204576108271777445308.html 



repelled by the magnetic force of the speaker’s impending failure. (This would mean, of course, that the 

two of them are aligned to roughly the same magnetic poles, a thought that makes Denny feel itchy.) 

Rock feels flop sweat forming at the crest of his brow. He is not yet completely overtaken by panic, 

though, and tries to calm himself.  

“Look. Am I being overdramatic? Maybe. Probably.  But I’ve seen dozens of close friends lose their jobs. 

People who care about music, art --expressive freedom and all that shit-- far more than I do. Creative 

people. They were lower on the totem pole, so they had to clear out their desks, and three years later 

I’m at the same one. In a smaller office, sure.” 

This gets a smattering of sympathetic nods, and a meek, ‘Yeah!’ from the back. Keep it simple, Denny 

thinks. Straightforward. Stick with the things everyone here can- relate to. Job insecurity, the diminished 

sense of self-worth caused by extrinsic market forces.  The niggling sensation that everything is falling 

out from under you, probably because it is. The Sisyphean grind against entropy. Death, fear, ennui. Not 

in those exact words, obviously. 

IV. 

July 18, 1860 

Mr. Foster, 

 We received your letter and hasten to reply. We accept the proposition therein, and agree to 

allow you two cents upon each copy of all future publications, regardless of style, less expenses. We 

anticipate selling sheet copies of your music at twenty five cents per copy, meaning that two cents is an 

eight percent royalty on each copy. This is typical of rates offered to our more prominent writers. 

 We are frankly less interested in your ballads and romantic compositions, as they have not sold 

well when compared to your Ethiopian songs. This is not a mark against your talents, but rather a 

reflection of the market for sheet music in recent years. Consequently, we will not be accepting any of 

the former, but will gladly reproduce any and all “minstrel” songs you have penned and not yet published 

and any new compositions in the minstrel style 

 In addition, you would be wise to make arrangements with some of the various minstrel bands in 

order to perform your compositions, thereby introducing them to the wider public, although we will of 

course push copies of your compositions through the appropriate channels. 



          Sincerely and hopefully, 

          -Mitchell Dolenz,  

          Pirth, Ford Publishers 

 

August 23, 1860 

Mr. Dolenz, 

 I am well pleased to hear news of your acceptance. Enclosed, you will find a copy of ‘Old Black 

Joe,’ a tune I recently invented. 

 Apologies, but I also need to mention a business matter. An acquaintance recently purchased a 

copy of ‘Nelly’ for thirty cents, a considerable mark up from the twenty five cent price I anticipated upon 

making my offer of two cents for each copy. In the interest of fairness, I respectfully ask for an additional 

cent upon each copy of all of my works, but only for those sold at the thirty cent price. This seems to me 

a fair compromise, given your previous implication that twenty five cents would be the asking price. 

          Gratefully, 

          -Stephen Foster 

Mr. Foster 

 We received your additional inquiry, and are eager to settle this small matter quickly, but 

hopefully without haste. Having considered your request for additional payment, we believe the matter 

was settled upon our acceptance of your initial offer in your correspondence dated June 8, 1860. We 

assume that you have kept a copy for your personal records, but in case you have not or have misplaced 

it, you may find a reproduction of the relevant language below: 

 “I am a composer of several popular songs performed both in parlor gatherings and places of 

lesser repute across the nation. Among my more well-known compositions are the following: ‘Nelly Was 

a Lady,’ ‘Open Thy Lattice, Love,’ ‘Summer Longings,’ and ‘Wilt Thou Be Gone Love?’  I believe, based on 

my reputation and on my very recent success with the ballad ‘Jeanie with the Light Brown Hair,’ that a 

suitable payment for future compositions would be two cents per sheet copy. 



  “I am not preparing to compose any additional Ethiopian melodies in the future, but am 

currently nearing completion on a number of promising ballads. I will send them to the address from 

which I received your previous letter, unless and until I hear instruction from you to the contrary.” 

 We view our arrangement as complete, and therefore see no reason to alter its terms at the 

present.   

          Sincerely and hopefully, 

          -Mitchell Dolenz,  

          Pirth, Ford Publishers        

V. 

Denny Rock was half-slumped over the podium, sweat freely pouring down his face. His once perfectly 

mussed hair lay flat on his head, revealing a bald spot the size of a silver dollar. He continued, but his 

voice was cracking, and the audience was restless. 

“So. Last year, digital sales surpassed physical record sales for the first time. And in 1980-whatever 

cassette sales surpassed vinyl sales, and in 1990-whatever, CD sales surpassed cassette sales. This is not 

a victory, this slow, drawn out shift to digital media It’s a tiny, blood-soaked Band-aid on a gaping 

wound.” Unpleasant image, visibly lost a couple of people there. 

“Here is my greatest fear. It’s not that Americans will keep stealing music. Of course they will. As long as 

people can get something for nothing, they’ll grab it with both hands. It’s the American way, as much as 

baseball, the missionary position, and rock ‘n’ roll.” The speaker gives “rock” and “roll” alike a sarcastic 

lilt. He holds up the jewel case again. 

“My greatest fear is that Americans will realize that this is just a product, and always has been. That the 

bedheaded snobs with shelves full of obscure post-punk LPs will realize they’ve been had, that they’re 

no more or less countercultural than the 15-year-old cheerleader with nothing but Taylor Swift and 

contemporary Christian favorites in her iTunes library. They are essentially the same- as far as we’re 

concerned- only their preferences differ. The former’s dislike of the latter only makes him a better 

consumer, because he knows exactly what he wants, and exactly what he doesn’t. Hell, the whole vinyl 

revival is built on the back of guys like that. And have you seen the profit margin on those things?” 



“How do you force people to value something that lacks weight, that just sits in binary pieces on a hard 

drive? Something that can be infinitely copied and endlessly enjoyed, that courses through the back 

alleys of the Internet like a swift Chicago wind?” 

He paused for dramatic emphasis. 

“Ladies and gentlemen, the answer is passion. The Slint fan’s passion, the Swift fan’s passion.” 

“We need his passion every bit as much as we need that teenager’s girlish identification with Swift. We 

need the snob’s fascination with Slint –his strange preference for music shrouded in spite and built on 

dissonance- as much as the middle executive’s white guilt fascination with ‘authentic blues.’”  

He lifts his hands to make air quotes and then grips the podium, really leaning in now. 

“You know, the guy with the Lightin’ Hopkins poster up on the wall opposite his red mahogany desk, 

displayed there to remind him of what it means to be real and authentic. 

“We need the ghetto kid who hates Drake because he’s soft and Canadian, but loves Rick Ross; the kid 

who knows Ross was a corrections officer –not a coke kingpin- and doesn’t care. Doesn’t even let that 

fact settle in his mind long enough for it to stick there. 

“Even better, the kid who knows Ross is a fake, understands that Ross’ act is just an act, but is moved by 

it anyway.” 

A few people in the back stand up and start walking towards the exit. One man pretends to check his 

watch, staring intently at a watch-free patch of hair on the inside of his wrist. The squirrely man stands 

up and and slips Rock a note lays it right on the podiumbut Rock pays him no mind.  

“We have ammunition left in our arsenal, and that ammunition is love. Love of music is invulnerable 

armor, built from irrationality, protecting the wearer from argument or criticism. It transcends reason, 

knowledge, sense. It is born through the senses, but once alive, bends those senses to its will. Once a 

song is loved, it is never heard the same way. Imperfections are muffled. Sometimes flaws become 

virtues.” 

“And no one quite loves a song the same way you do! Even our happy, perhaps mildly lovestruck teen 

loves Swift, in part, because her love makes her feel different. Her friends don’t get “We Are Never 

Getting Back Together” quite the same way she does, because they haven’t experienced the exact same 



things she’s experienced. She feels her connection with Swift’s music as a specific, non-transferable 

thing.” 

“When you remove tangible proof of that connection, the connection will fade. Memory and emotion –

seemingly permanently intertwined, like the doomed souls of lovers flitted about on the winds of hell, 

become just emotion, and finally nothing at all.” 

“We need people, most of all, to fix passion to an object, any object, something that can be held. A 

poster, a compact disc, a sweatshirt, anything. No one cherishes an MP3. No one takes it home, unwraps 

it greedily, keeps the dust off with a brush, sets aside time just to listen to it, places it back in its sheet 

with care. No one mourns its destruction, because it can’t really be destroyed.”  

“How long, realistically, can we expect that Slint fan to hold on to his affection with nothing to fix his 

affection to? The band itself is long gone.” 

“If that Slint fan never happily finds himself in the same record store as someone like the teen Swift fan 

–he may leer at her, in a kind of hormonal echo of high school, but he will still surely view her as an 

intruder- how fulfilled can he possibly feel getting Spiderland from the same digital big box store as our 

good Christian homecoming queen? How, exactly, does one feel a personal, irrational, inexorable 

connection to a song streamed on Spotify?”The audience is now mostly gone. A man in a nicely tailored 

suit gapes at the ceiling while his head lolls about on its base. He is either drunk or asleep. [excellent] A 

young woman in the front scribbles frantically into a Moleskine notebook, but it is unclear if she is rapt, 

morbidly fascinated, or some combination of the two. 

VI. 

“He was doing what Americans –and people all over the world-have been doing with Stephen Foster’s 

songs for a century and a half now: making them their own.” –Ken Emerson, Doo-Dah! 

The kid stared at the record sleeve and squinted. Five white men in matching suits pose in front of a 

curtain. Two are seated on stools, with three standing behind, backs arched proudly. No one smiles or 

looks the least bit pleased to be there. 

 “Throughout the history of art, literature, and philosophy, people destroyed the old to create the new. 

Hip-hop came along with the sample, a tool that refuses either-or statements. Hip-hop did not reject the 

past; it said, “It is part of us.” –robert karimi, “how I found my inner DJ” 



He flipped the record and scanned the back, only recognizing a few titles. No one sang their own songs 

back then, the kid was pretty sure. How did that work? Where did the songs come from, exactly? Was 

there a factory somewhere, with songwriters chained to their desks like sweatshop workers, scribbling 

away on endless stacks of sheet music? 

The second song on the flipside of the album was called “Old Black Joe.” He felt a little bit of bile rise in 

his gut. But he was also curious –more curious than angry, really- so he put the record on the left side 

turntable and dropped the needle. 

The crackle and hiss were thick, like permanent wrapping on the record. As if the needle has to prick 

through a sheet of cellophane just to get to the actual song. He liked this, and was glad that the 

mastering hadn’t completely removed it. When the vocals kicked in, he almost wished they hadn’t. The 

song was defiantly, stupidly old timey, and he couldn’t help but laugh. It was hard to be offended by 

something so silly, this Caucasian shit that’s too soft for his grannie. 

The harmonies, though. Those work. It was white, pretty obviously a few half-decent white singers 

butchering an old slave song, but some of the soul still slipped through. Well, not soul, really. Heart? 

He couldn’t think of a good way to beat match the song, because there wasn’t a steady beat, and it was 

slow as hell. Anyway, he felt like… picking the thing apart, mutating it forcibly. 

He connected the receiver to his preamp and opened Ableton. When he clicked the record button, 

ambient hum made a slight green flicker in the volume slider. He hit play, only checking the levels to 

make sure nothing was clipping –no chance, really, considering how quiet the song was- and moved to 

the kitchen. He grabbed a handful of Funyuns from an open bag and mentally noted a few choice 

moments to play with. The bass singer’s voice was strong, can probably do something with that. That 

hiss. Turn that shit into a hi hat, maybe? 

He played with the samples for an hour, carefully EQing the percussion, wrapping the vocal samples in 

reverb and tape delay.  

VII. 

6125554869   2:02PM 

James this is Placebo Derick gave me your number did you finish the track. Even just a beat I need some 

shit to work with. 



Me   3:56PM 

Who is Placebo.  

6125554869  4:02PM 

Rapper in Twin Cities I DMed you on Twitter you said you would have it done by last week. I got another 

producer in mind if you don’t got anything.  

Me   4:43PM 

You want that synth thing with the Billy Joel hook? 

Placebo  4:48PM 

Who is Billy Joel? No the one with the old white people singing a slave song. I’m getting into political shit 

like Lupe or early Kanye. 

Me   5:37PM 

It’s not really good for rapping it’s fucked up but if you want it you can have it. But if you put it on 

YouTube I want credit and if you sell it get a cut. 

Placebo  5:40PM 

Yo I don’t wanna talk fucking $$$$$ and shit until I hear it, I’m not gonna fuck you over though. Just 

send it to my e-mail thaplacebokid@gmail.com 

Me   6:22PM 

Sent. 

thaplacebokid@gmail.com       May 11 (18 days ago) 

to me 

This is good but it doesn’t sound like I thought, did you fuck with the vocals? Gonna cut it up and add 

more bass you want to hear it before I upload?  

thaplacebokid@gmail.com           

mailto:thaplacebokid@gmail.com
mailto:thaplacebokid@gmail.com
mailto:thaplacebokid@gmail.com


to me          May 13 (16 days ago) 

Yo here it is. You lose your phone why don’t you answer that shit. 

to me          May 20 (9 days ago) 

SHIT’S BLOWING UP 20,000 VIEWS HAHAHAHA. ARE YOU DEAD OR WHAT. 

SOHH.com         July 31st, 2013, 9:45 AM 

NEWS: SOURCE SAYS IL PLACEBO AND UNKNOWN PRODUCER SUED BY BMI OVER SAMPLING OF 

EIGHTY-YEAR-OLD RECORDING. 

“Publishing giant BMI is reportedly suing YouTube sensation Il Placebo for 100% of the profits from the 

young MC’s hit, “Young & Black.” The song’s hook is entirely sampled from a recording of “Old Black 

Joe,” written by 19th-century songwriter Stephen Foster and performed by the Peerless Quartet, an early 

20th-century vocal group. Placebo identified the sample source in the description of the video; it’s not 

clear if BMI would have known about the connection to “Old Black Joe” otherwise.” 

VIII. 

The doorbell buzzed, and the kid jumped off the couch. The buzz crackled, faded out, then came back 

again in full force. Someone was very determined, holding the button down long enough to burn out the 

field coils in the buzzer. 

The kid pinched the half roach on the table, ran into the kitchen, and threw it down the drain. He 

immediately regretted doing so. He then ran into the bathroom, checked his eyes and hair, and took a 

deep breath. This is your home, and they are bothering you here. You have no reason to be nervous. 

They’re the ones who should be nervous. 

He opened the door. A kid about his age in a pastiche of spandex bike wear and denim cutoff jean shorts 

leaned against a column on the stoop, peering uninterestedly at his iPhone. He had a fixed gear Schwinn 

tucked under his arm not unlike a protective mother clutching a toddler. He looked up at the kid without 

changing his dull expression. 

“Are you James White?” 



The kid thought about how to answer this question for a moment, and chewed his lip. Nothing about 

the bike kid screamed authority figure; he stunk of body odor and unusually strong marijuana residue. 

James relaxed a bit. 

“Yeah. You want something?” The kid puffed out his chest a bit and tried to make harsh eye contact, but 

the bike kid’s eyes were already stuck back on the iPhone’s screen. 

“James S. White? And this is 228 W. Pitt St., Apt. 1?” James nodded. 

“You’re being served. Sorry.” 

The bike kid handed James an envelope and hauled his ass down the stairs. He’d pedaled halfway down 

the block before James could figure out what was happening. 

James went back inside and locked the door behind him. He cleared some beer bottles off the coffee 

table and set the envelope down. It nestled there, swaddled by garbage, and seemed to stare at him. He 

was starting to shake. 

He tore the envelope open and placed it back on the table without looking inside. He paced around the 

room a bit, took a few deep breaths, and plopped back down on the couch. He pulled out the letter and 

unfolded it. 

IX. 

 “Insofar as man rests satisfied with the things that he experiences and uses, he lives in the past, and his 

moment has no present content. He has nothing but objects.” –Martin Buber, I and Thou 

The room is mostly cleared out now, and the previous speaker now sits in a chair in the corner, hands 

pressed against his eyes. It is not clear if he is crying, but there’s a weeping-like sound coming from his 

face. The squirrely man hovers above wordlessly, like a concerned mother, pressing his hands together 

and sighing. 

A man in his early 40s strides through the back door. He wears a bright red Adidas track jacket and 

loose-fitting blue jeans. The lack of crowd does not seem to register with him in the least. He beams, 

casting a smile at each remaining audience member as he passes. A flicker of concern passes over his 

face when he notices the previous speaker mid-breakdown in the corner, but he soon smiles again, 

quickly taking his place at the podium. 



He pulls a small stack of notecards out of a pocket inside his jacket and clears his throat. 

“Hello. I’m Paul Doonan. Great to be here.” 

“Sampling is simple to describe, but difficult to describe accurately. It is taking a piece of one song and 

using it to make another song. This is correct, but it is incomplete.” His tone has already become 

grandiose, like a preacher trying to fill the space of a cavernous chapel with only his voice. 

“Sampling is the divine reconnection of a culture to itself. It creates links between two nodes in the 

great matrix of expression. It transcends permission, and therefore does not require the permission of 

the original author. The sampler doesn’t care about permission, ownership, or licenses, because those 

things are entirely beside the point.” 

“Sampling is active, but it is often dismissed as passive, the lazy person’s means to an aesthetic end. 

There is still a strange, elitist preference for traditional analog instruments, stuff made of brass and 

strings, catgut and horse hair.” 

“A man plays a power chord on a guitar, runs it through a distortion pedal, and then into a vintage tube 

amp… everyone fawns and pretends like it’s the first time anyone’s ever done that. As if he invented 

that chord and the very guitar he’s playing it on. The same old timbre and notes, different 20-something 

white dude in a hoodie. Yawn and snore.” 

“The sampler6 necessarily engages with his environment. He reacts to it, shapes it, gives it meaning; 

most of all, he personalizes it. He makes an impression of his ego on the world. Sample-based music is 

musique concrete7 for the headphones generation: we are absolutely surrounded by pop music, nearly 

as much as we are surrounded by the noise of traffic, by the ambient high frequency buzz of appliances, 

by public chatter, by the rough, bright neon din of cities.” 

“At best, you can put on a pair of noise-cancelling headphones, take temporary command of your senses 

from the rest of humanity, from the rest of existence. But this doesn’t keep the noise away, it just grants 

the user a bit of control.” 
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audio record and repurposes that portion. 
7
 A genre of music that often makes use of field recordings or “found sound.” 
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“But when a person listens to a song this way, uses it to fill out his daily experience with comfort, and 

then files that song in the back of his mind with his other memories… could anything be more passive? 

Music listening as mere consumption?” 

The speaker pauses and looks around the room. He points to the girl in the front. 

“Excuse me, miss? Apologies for singling you out. What was the last live performance you attended? Any 

kind. Rock music, DJing, anything.” 

The girl looks up from her notebook, glances around, and quickly realizes she is being forcibly 

volunteered. She puts down her pen and tilts her head up, pondering the question. 

“The Black Keys, I think? I mean, I went to a club last weekend…” 

“Club? A dance club?” 

She nods. 

“There, see, that is the problem. No offense.” The girl shrugs, unoffended. 

“We ignore the performative in our daily life, and consequently end up overvaluing it when it’s on a 

stage, or on a record. When you’re dancing at a club, or even humming a remembered melody, it’s an 

act of interpretation, of creation.” 

“This is another way of interpreting the act of sampling. It is an act of participation in another’s 

performance. Sometimes that participation is approved, but sometimes it isn’t. You don’t need Prince’s 

permission to dance to “Let’s Go Crazy.” You don’t need his permission to sing along to it in your car.” 

The possibly drunk guy in the suit is awake now, and irritated. 

“This,” he says a little too loudly, “is so much bullshit.” 

X. 

“Copyright” didn’t mean shit to James when he first saw the word. Like, copying something correctly? 

Copying right? His eyes flew right past it, but it came up over and over again in the letter, so it was 

pretty clearly important. It was usually paired with the word “infringement,” which still looked like 

fucking nonsense –there’s some weird T.V. show called Fringe, he thinks-- but at least it was familiar-

looking nonsense. “Infringement” meant…  bad, doing something wrong. Maybe. That clicked a bit with 



him, felt right, maybe he heard a teacher say it in high school. (Mrs. Dahl, junior year civics teacher, 

maybe, who wasn’t horrible. She let him read the autobiography of Malcolm X for his final project, 

maybe he read it there.) 

He typed “copyright infringement” into his phone and opened the Wikipedia entry.8 He felt himself get a 

bit mad. This did not explain anything at all. He looked at the second line, a redirection from the search 

cue “illegal music.” What the fuck does that mean. Illegal music, what? How can music be illegal? 

So he searched for that. A little bit down the page: “WOMAN LOSES COURT FIGHT OVER ILLEGAL MUSIC 

DOWNLOADS — AND YOU WON’T BELIEVE HOW MUCH THEY SAY SHE OWES.”9 Okay. Downloading 

music was kind of like stealing, James supposed.  It was taking something that didn’t belong to you, 

getting it for free. ($220,000 for downloading mp3s, though? What?) But he didn’t take anything, he 

paid for the record, made it into a beat. Some other kid in Minneapolis rapped over it, made it a hit. 

James hasn’t even gotten a check yet and he’s being sued.  How is that the same thing as downloading 

music? He just used little pieces, and they wouldn’t have even known what song it was from if fucking 

Placebo hadn’t plastered it all over the YouTube description like a chump. Because the kid thinks he’s 

Talib Kweli now. 

Dude’ll be back to rapping about bitches and clothes and shit soon enough. James smirked at this 

thought. 

Anyway. Okay. So “sampling” and “copyright infringement.” Maybe that will give him something useful. 

Another Wikipedia page came up first.10 He scanned it, going quickly past the stuff he already knew 

about samplers and past the stuff he didn’t care about (Girl Talk, musique concrete.) “Legal issues.”   

“Fair use.” A doctrine that permits limited use of copyrighted material without acquiring permission 

from the rights holders. This was worse than the “copyright infringement” page, just longass words and 

lawsuit names.  He stared at the sentence for what felt like an hour, trying to work out the important 

parts. He finally settled on something that made at least a little bit of sense: you could use certain 

“copyrighted” things without asking first. Still unsure sure what “copyrighted” meant, though. 

                                                           
8
 http://en.wikipedia.org/wiki/Copyright_infringement 

9
 http://www.theblaze.com/stories/2013/03/18/woman-loses-court-fight-over-illegal-music-downloads-and-you-

wont-believe-how-much-they-say-she-owes/ 
10

 http://en.wikipedia.org/wiki/Sampling_(music) 

http://en.wikipedia.org/wiki/Copyright_infringement
http://www.theblaze.com/stories/2013/03/18/woman-loses-court-fight-over-illegal-music-downloads-and-you-wont-believe-how-much-they-say-she-owes/
http://www.theblaze.com/stories/2013/03/18/woman-loses-court-fight-over-illegal-music-downloads-and-you-wont-believe-how-much-they-say-she-owes/
http://en.wikipedia.org/wiki/Sampling_(music)


He stuck this idea in the back of his head, and searched the page for “sampling.” Biz Markie  --some old 

fat rapper, apparently—got in trouble for sampling. Lost a ton of money to some old white hippie.11 The 

court said that “samples had to be licensed as long as they rose ‘to a level of legally cognizable 

appropriation.’”12 One judge said one thing. So what?  

He had to take a breath, then stood up and walked around the room a bit to clear his head. His head was 

swimming with words he half-understood, and he had a hard time keeping himself calm. It seemed 

unfair to get in trouble for something that didn’t even hurt anyone, other than maybe some dead racist. 

What the fuck is a de minimus sample? Who even gets to decide? Some judge who listens to like Mozart 

or whatever? A jury full of moms from the suburbs?  

He was unable to wrap his head around the way this world worked, and it felt a bit like the feeling was 

mutual. Two separate spheres that overlapped violently, without harmony. 

He sat down again, trained his eyes back on the “Fair Use” page.13 He tried to parse the overall logic, by 

kinda letting it swim over him. Each bold section seemed to be a part of this fair use thing, but there 

were too many lawyer words and he couldn’t make sense of anything right away. He cracked his 

knuckled and settled in, set with absolute determination. 

Hours later, four beers in --no green, trying to keep his head straight—he couldn’t shake the word, 

“transformation.” He felt and knew that this word defined his work, but he couldn’t say how in words. 

He felt that he was being forced to put something into words that defied such attempts. He nervously 

rubbed a business card between his fingers, the card of a lawyer given to him by a friend when he was 

facing juvi drug charges back in high school (the charges were dropped for lack of evidence, but he kept 

the card just in case.)  

He started printing out articles, dictionary definitions of “transformation,” scrawling notes in the 

margins, questions for Letz, highlighting pieces of text by encircling them with rough pen strokes.  

XI. 

James slumped in the chair, a badly upholstered thing covered in dull orange-the color of a faded traffic 

cone. His chin nearly touched his chest, and he stared straight ahead. He held the armrests tightly, and 
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his hands looked a bit like claws: fingers long and thin, with the muscles pulled taut. Obviously nervous, 

but trying hard to look in charge of the situation. An overstuffed folder lay in his lap. Tendrils of bass and 

wet snare hits slipped out of his headphones, and the elderly secretary glared at him. He glared back for 

a split second, then muttered, “Sorry,” and begrudgingly turned it down. He switched from Kode9 to an 

ambientish Burial track and tried to relax. 

The waiting room was squat, almost as small as James’ bedroom. There were maybe four feet between 

James and the secretary –who looked ancient to James, 60 at least, and what kind of shit lawyer hires 

someone’s grandma to be his secretary. Plus, the place smelled like a basement. Moldy-ass basement. 

The door to the lawyer’s office opened, and a short, balding man peaked his head through. He looked at 

James and smiled.  

“Mr. White?” James nodded.  

“Come on in. I’m Dean Letz.” 

James pushed himself up. He grabbed the folder and walked into the other room. 

The lawyer’s room was slightly smaller than the waiting room, and even sparer. Two diplomas hung on 

either side of the window, which itself revealed nothing more than a cream brick wall across an alleyway 

maybe five feet thick. A single beam of sunlight struck a mess of papers on the lawyer’s nicely finished 

oak desk. He waived for James to sit. 

XII. 

“I was, ah… unprepared for the breadth of experience and ideas presented today. I received my 

invitation to the seminar three months ago, and assumed that I was asked here to talk about the James 

White case. I talked to Larry here…” 

Letz indicates the squirrely man with a brief wave of his hand, nearly knocking over his water. The girl at 

the front laughs, and the lawyer starts to look flustered. 

“Ah, whoops, a bit clumsy there, sorry. I’m not drunk, I swear! 

“So, uh, I talked to Larry here last month, told him what I was planning, and he suggested that I should 

prepare something a little more, um, provocative? I was just going to talk about my experiences with the 

White case, but… ah, anyway. 



“So, let me just sum up, for those of you who are unfamiliar. Which I expect is none of you!” He 

chuckles, and waits for a response, gets nothing, and continues. Letz made a mental note to remove any 

jokes designed for a full audience. 

“I didn’t know James White before he showed up in my office. I get a lot of pro bono work referred to 

me from the public defender’s office. A lot of young kids, mostly, ah… urban youths. I assumed he was 

here for my usual cases, possession with intent, battery. Misdemeanors, some felonies. Easy-to-plead 

cases, you know how it goes. 

“So this kid with a clean record comes in with an overflowing folder, and I think, oh, here we go. A 

juvenile delinquent Google lawyer. 

“Don’t get me wrong, it’s nice when my clients are prepared, but typically there’s only one attorney in 

the room and it’s me. 

“Anyway. So he sits down in my office, and I’m prepared for the usual, ah, stream of profanity or 

complete silence. You know, most of these kids have problems with authority, and what with me being 

an old white guy, I look like a cop in plain clothes to most of them, or maybe the 5th grade math teacher 

who flunked them for the very first time.  

“But James just hands me the infringement notice, and he calls it that –correctly- and he starts going off 

about fair use and transformative and whatnot, and I’m more or less floored. Impressive kid, really, 

which has gotten a bit lost in all the hubbub. You know, he’s a smart kid who just got into a bit of 

trouble. 

“Now maybe I should be embarrassed to admit this, but I knew next to nothing about this copyright 

stuff before I took James’ case. I told him I’d need to do a bit of research, acquaint myself with the case 

law. He pulls out his iPhone and insists that I listen to the song. It’s that rap noise. Can’t really tell it 

apart from any other rap noise. 

“Then he plays me the old Stephen Foster song. Now, admittedly, it sounds nothing like his song. 

Thankfully.” 

A hand goes up. “Um, excuse me?” 

A concerned-looking elderly man in a nicely tailored suit raised his hand. A Rolex peaked out from his 

sleave. 



Letz pauses, momentarily confused. “Ah, yes? You in the back?” 

“Aren’t you concerned that this, uh, speech is violating attorney-client privilege?”  

Letz thinks about this for a moment and shrugs. “Well, the case is settled, so I don’t think I have 

anything to worry about.”14 

“Look, the point is, James took the song. He admitted taking the song to me right up front. He wouldn’t 

have gotten his payday without that song. He goofed up, sure, but it’s a little silly to expect a 19-year-old 

to negotiate a royalty payment structure with BMI before he puts a song up on YouTube. I’m glad we 

could at least get him a decent settlement where he still got something for his, ah, efforts.15 

“This whole sampling thing, you know… it’s just a fad, in my opinion. Live instruments have been around 

for hundreds of years, and I’m sure things will swing back in that direction eventually. But there needs to 

be an easier way for the artists to get paid. It doesn’t make much sense to have a lawsuit every time 

some, ah, kid in the ghetto samples the Beatles.” 

Letz stands and blinks for a moment, coughs, and looks at his notes. 

“You know, I wouldn’t call myself an expert at this point, but during the negotiations I came up with a 

few ideas about how all of this could work better. Ways we can make the whole process fairer for these 

kids and the artists they sample. 

“First of all, some kind of compulsory license would be fair, and just makes sense. There’s a compulsory 

license for covering a song16, but not for using a half second sample of some minor doo wop hit from 

fifty years ago? This defies common sense. 

“There are a number of pretty clear benefits here. A compulsory license would give samplers some idea 

of what they can and can’t get away with. It would cut down on litigation costs: once the license is in 

effect, it should preclude any infringement claims for that act of sampling. 

“There needs to be some kind of cap to the royalties. James put a lot of effort into making a song from 

an old, forgotten recording that nobody cared about four months ago. It doesn’t make sense for a 
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publisher to demand all of the profits from the song when they weren’t recouping more than a few 

bucks a year before “Young & Black” came out. 

Letz stops and looks around, unsure if anyone was paying attention. Doonan is now sitting in the front 

row with his legs crossed, absentmindedly smoothing out his track jacket with his hands. He appears to 

be listening intently. 

“I tried to figure out a way to motivate the parties to negotiate successfully, rather than just dropping 

out when things get rough. One way, I think, would be to lower the cap to 25% of profits if negotiations 

are unsuccessful but both parties negotiated in good faith. If the sampled party drops out, it gets very 

little… something in the area of 2-5%. If the sampling party drops out, the royalties are set at the 25% 

cap. These numbers are negotiable, obviously, these are just proposed figures.” 

“The good faith thing… if a party can show the other party never intended to complete negotiations, 

that’s bad faith. Maybe other evidence of efforts to stall, to improperly influence the results… I mean, 

this is where a court might have to step in, to help define these things a bit more precisely, although 

that’s something we’d all prefer to avoid. 

Suddenly, Doonan says, “Why. Should they get anything.” 

Letz stops and gapes. “Excuse me?” 

Doonan looks behind his back, noting the near absence of any other audience members, and continues. 

“Why should the sampled party get anything?” He stands up, confident now. 

“They didn’t do the work. They didn’t have the transformative idea. They didn’t publish the song, 

promote it, perform it. So a publisher sniffs out some money, and then shows up with open palms. Why 

should the sampler have to give him anything?” 

Letz looks nervous, shuffles his notes pointlessly. He clears his throat. 

“I, uh, respect where you’re coming from, but the law is already on the sampled party’s side here. I’m 

not saying this is ideal, but it’s… better. Sometimes that’s the best we can do. 

“And, you know, “Young & Black” wouldn’t exist without “Old Black Joe.” You can’t get around that fact. 

This isn’t a clear cut issue of fairness.” 

Doonan sits down, looking unsatisfied. He takes out his phone and starts texting, almost defiantly. 



“But you do have a point. We need to bring back de minimus use of sampling. You know, if someone’s 

using a tiny sample of something –a drum beat, a rock singer yelping, and not, say, the whole chorus of a 

Beatles song—I don’t see why the owner of the original recording should get a cut at all. I’m no fair use 

expert, but if you can quote something verbatim for journalism or criticism, you should be able to quote 

a recording to make a song. Simple. 

“And it seems to me that judges are exactly the wrong type of people to be deciding how much sampling 

is fair, and how much is unfair. Negotiations should be based on what ordinary people hear. Or, at the 

very, some kind of 3rd party arbitration. 

“There also should be a cutoff for sample royalties. The sampled party shouldn’t profit forever. You 

know, again, people wouldn’t even be talking about this old Peerless Quartet song if James hadn’t 

helped make “Young & Black.” Ten years, say, from the end of negotiations.”  

Noonan stands up and walks out, still texting.  

“So, uh, I’ll pass out copies of the basic outline for this license, if anyone’s interested. Are there, ah, any 

other questions?” 

The room is silent. 

APPENDIX: PROPOSED COMPULSORY LICENSE 

 The compulsory license precludes any suit for copyright infringement based on use of the 

sampled work, the sampling work, and the specific sampling uses covered by the license. 

 A finding of fair use by a court precludes the terms of the compulsory license from taking effect, 

but only based on the specific sampling uses covered by the license between the sampled work 

and the sampling work. 

 The sampled party must initiate post hoc negotiations with sampling party within one (1) year 

after sampled party knows or has reason to know of sampling. If the sampled party does not 

initiate negotiations within one (1) year, that party waives any and all right to royalties from 

sales of the sampling work. This limitation only applies to royalties based on the act of sampling. 

 Royalties from sampled works shall be capped at 50% of net profits from sales of the sampling 

work.  



o No license containing royalties that total more than 50% of net profits shall be 

enforceable.  

o If the sampled work is indistinguishable from the sampling work –according to an 

ordinary person-- this 50% cap shall not apply. 

 After good faith, unsuccessful negotiation, royalties shall be capped at 25% of net profits from 

sales of sampling work. 

o If sampling party ends negotiations, royalties will be set at 25% of net profits. 

o If sampled party ends negotiations, royalties will be set at 5% of net profits. 

 De minimus use of samples shall not be eligible for royalties of any kind. 

 De minimus use will be determined by the following exhaustive factors: 

o Are all of the relevant samples less than one second in length? If so, use will be 

considered de minimus. 

o Is each sample, as it is used in the final mix of the sampling work, identifiable to an 

ordinary person as originating from the sampled work in a side-by-side comparison? If 

not, use will be considered de minimus.  

 Sampling party shall no longer be obligated to pay royalties to sampled party ten (10) years –

unless a shorter period of time is agreed to by the parties-- after: 

o The completion of negotiations OR 

o Withdrawal from negotiations by the sampling party 

o Withdrawal from negotiations by the sampled party 

 “Ordinary person” shall be defined as a person without special expertise in music composition 

or production. 

 Acceptable methods for determining if use is de minimus or indistinguishable: 

o A focus group comprised of ordinary persons, the composition of which will be based on 

agreement between the sampled party and the sampling party. 

o 3rd party arbitration. 


