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I. Sources of Authority governing the conduct of lawyers
A. Introduction
1. Professionalism
a) Pound definition:  service to community at large in a profession

b) Be aware of the importance of your profession to the public, the courts, and society as a whole

c) Self-policing      

2. What makes a good lawyer?
a) Good communication skills

b) Shares knowledge amongst colleagues

c) Represents clients with zeal within the framework of the law

d) Has a good command of the law

e) Keeps up to date with the law

f) Competence

g) Honest

h) Diligent

i) Diplomacy

j) Empathy

3. What is a code of ethics?
a) Guidelines:  A code of ethics is a philosophical guideline of behavior that is acceptable in a profession.

(1) Con:  The code of ethics is written by lawyers for lawyers and is enforced by lawyers.  Ambiguous rules benefit lawyers.

4. Canons of Professional Ethics
a) adopted by the ABA in 1908

b) based on 1850’s lecture given at harvard

c) tried to regulate lawyers at the bottom of the economic totem pole

d) replaced by the Code of Professional Responsibility in the early 1970’s.

5. ABA Model Code of Conduct (“Code” of Professional Responsibility)
a) approved in 1969; adopted by the ABA in 1970

b) adopted soon thereafter by all 50 states w/ some slight modification in certain states

c) Elements of the Code
(1) 9 Canons:  

(a) Principles serving as guidelines only 

(i) they are non-binding; not rules

(ii) the titles have no force of their own

(2) Ethical Considerations (“EC”): 

(a) Aspirational in nature 

(b) purpose: to provide background and explain the goal of the Canon.

(c) a few states have held certain EC’s to be mandatory

(3) Disciplinary Rules (“DR”):  

(a) violations may lead to disciplinary action.

(b) designed as minimum standards

d) Scope:  About 10 states have adopted and continue to apply some form of the Code.

e) Criticisms of Code and ABA’s codification of same

(1) written by lawyers for lawyers

(a) thus lawyer benefits more than client

(2) hard to enforce because lawyers as masters at manipulating their own language

(3) written by ABA but only 50% of lawyers belong to ABA

(4) conflict between Rules and Ecs

(a) thus, if lawyer does not follow Ec, nothing can be done

(b)  today - rule is the law, only look to comment to see how to interpret the rules

(c) still some states hold lawyers to standards they shouldn’t be held to

(5) Tend to apply to lawyers as litigators, who are very partisan

(a) many lawyers never litigate

(b) the rules don't highlight that lawyers also serve as lawmakers, in public office, as draftsmen

6. The Model Rules of Professional Conduct (“Model Rules”)
a) adopted by the ABA in 1983. 
b) 8 Sections
(1) Rules
(2) Comments
c) Scope:  As of 1996, the Rules have been adopted by about 45 states with substantial revisions by most of the adopting jurisdictions. 

(1) No matter what its called, many of these jurisdictions combined the Rules and the Code to develop a hybrid

(2) IL adopted the Model Rules w/ some of the Code in there

d) Force:  

(1) For some states, the MR are simply guidelines, but in other states, they have the force of law.

(2) Several tenative drafts were written prior to the adoption of the final version, and parts of these drafts are enforced in various jurisdictions.

7. A Restatement of the laws governing lawyers is currently being rewritten

8. Binding Rules
a) Code
b) Rules
c) Lawyers are bound by court decisions, courts get involved in 

(1) rule violations

(a) IL model rules are being used in malpractice litigation

(2) malpractice litigation

(a) By 3rd parties or clients because the lawyer lacked requisite skill or judgment to do the right thing

(b) Theories: negligence, fraud, breach of fiduciary duty

(3) disqualification motions

(a) OPC asks to remove other lawyer because he has violated the code in some way. 

(4) ABA rules only have force to the extent they areadopted by statute or court rules

(5) The federal courts have rules separate from state courts; howeverm most fedral courts have adpoted the Code either verbatim or with some changes.

9. Non-binding Rules (not binding on courts)

a) Statutes
(1) mean less than rules or code, but there are still some jurisdictions, CA and NY, whiohc have extensive statutory ethical rules that are unique to those states

(a) CA: no sex w/ clients, limit amount can charge as contingency fee

(2) NO ethical statutes in IL

b) Advisory Opinions
(1) State regs always based on ABA opinions

(2) 2 types

(a) formal

(b) informal

(3) have little or no precedental value; court has a choice to determine how much weight to give opinion

(4) Compliance w/ opinion demonstrates lawyer’s good faith effort

c) State Ethics Opinions
(1) Lots of state ethics opinions

d) Rules on specialized areas
(1) for mediators, criminal lawyers, marital lawyers, etc

10. Constitutional limitations
a) 1 st Amendment
(1) restric lawyers ability to advertise, criticize judges and opponents, or to comment on pending cases, etc

b) 6 th Amendment
(1) guarantees effective assistance counsel in criminal cases

11. Philosophical considerations or principles that guide lawyers

a) Client centered approach: do what’s best for client

b) Officer of the court approach: principle is always serve ina  way to help legal system as a whole  

c) Defense of lawyer approach: CYA - Minimize any likelihood that you could ever break a rule

d) Personal code approach: Adopt your own personal values and follow their morality 

II. Control of Quality: reducing the Likelihood of Professional Failure
A. Admission to the Bar

1. Purpose

a) to regulate whonthe state allows to be lawyers
b) self-policing: a way for the legal profession to regulate their own members
c) today, court decisions have imposed liabilities on attornyes and state legislatures have become more active in this area
2. Admission procedures

a) Must be admirtted by state to practice
b) Admission is done by the highest court in the state
c) Each state has their own admissions requirements
d) Federal courts have their own admissions procedures
e) State can limit # of times you take the bar
3. 3 basic Admission Requirements (educations & examination)
a) must graduate from ABA accreditted school

(1) exception: CA allows for non-ABA accreditted schools
b) must pass state bar exam

(1) exception:  WI residents who attend WI schools and practice in WI
c) must have good requisite moral character

(1) S Ct decision, Kohenberg v CA - to determine good moral character, focus on whether a reasonable man has honesty, fairness, respect for the rights of others, the state and the nation.  
(2) States must establish a rational relationship  between the conduct of concern and the lack of moral character

4. Character Inquiries:  CanNOT deny admission because there is no rational relationship between the conduct and the fitness to practice law
a) Political Affiliation

(1) Can only deny admission where you can connect the applicant to some intention to overthrow the government
(2) Sware case: court canNOT rationally deny admission just because the applicant is a member of the Communist party
(3) Court are limited to the extent they can even inquire into an applicant’s potential affiliation
(a) can ask about organizational activites and the applicant’s participation, the purpose of the organization
(b) applicant’s are given an opportunity to respond
b) Sexual Conduct

(1) Living arrangement has no rational relationship to the fitness to practice law
(a) Cord v Gibb: woman and man living together
(b) Vaughn: S Ct of Oklahoma denied admission to a former teacher who was involved ina relationship w/ 2 teenaged girls.  he was criminally charged, but case was dropped.
c) Homosexuality

(1) no rational relationship between homosexuality and the fitness to practice law
d) Citizenship

(1) neither US, nor state, citizenship is rationally related
e) Geographical Exclusion 

(1) Piper: No rational reason for excluding nonresident applicants from the bar
(a) States canNOT deny applicants living anywhere in the country form taking bar exam in any state

(2) Frazier: prohibited state from requiring that members of the bar reside or have office in state.
(3) Thorstenn: State prohibited state from requiring one year’s residency before allowing application to the bar.  
(4) NJ - no reciprocity; must take bar exam 
(5) NY- reverse reciprocity - does not grant reciprocity to any states that do Not rgant its attorneys reciprocity
f) Geographical Restriction

(1) Freidman: Attorneys admitted to bar in another state can be admitted to Virginia bar on motion but canNOT condition admission on permanent residency in VI (unconstitutional).   
(a) It is enough that VI already requires attorneys admitted on motion to maintain office in VI  (which is not unconstitutional, does NOT discriminate)
5. Character Inquiries Causing Delay in Admission 
a) Criminal conduct

(1) Some courts permanently disbar for criminal conduct
(a) others look at surrounding ciurcumstances and look at what he applicant has been doing since the conduct in question
(b) the more recent something happened, the more likely it will happen again
(2) even without a conviction, burden is on applicant
(3) In Re: Fine: court denied admission for violent conduct and being a fugitive for 5.5 years.  Man who set off a bomb while in college whihc killed someone ran off.
(4) In re: Bar denied admission for lacking respect for police officer who improperly wore a police uniform and ran up parking tickets
(5) Smith hypo: dope charge
(a) grounds for disciplin in most states
(b) probably won;t deny him admission
b) Lack of Candor in the Application Process 
(1) deadly

(a) always disclose

(i) even expunged record 
(2) MR 8.1  Bar Admission and Disciplinary Matters
(a) “An applicant for admission to the bar, or a lawyer in connection with a bar admission application or in connection with a disciplianry matter, shall NOT:

(i) (a) knowingly make a false statement of material fact

(ii) (b) fail to disclose a fact necessary to correct a misapprehension known by the persion to hae arisen in the matter, or knowingly fail to respond to a lawful demand for information ffrom an admission or disciplianry authority, except that this rule deos NOT require disclosure of information otherwise protected by rule 1.6.”

(3) Code DR 1-101

(a) (a) “A lawyer is subject to discipline if he has made a materially false statement in, or if he has deliberately failed to disclose a  material fact requested in connection with, his applcation for admission to the bar.”
c) Dishonesty or lack of integrity in academic setting

(1) cheating on LSAT, law school exam

(2) Smith hypo: cheating on tax exam

(a) admission may be denied or delayed because this is recent event, occured in law school, he should have known better

d) Mental health
(1) even though questions violative of disabilites act, usually upheld because when an applciant suffers from a mental or emotional problem, the issue is whether the siability impedes his ability to practice law or represent clients

e) Financial probity

(1) looks at finanacial irrelgularities
(a) abuse of trust
(b) dishonety in business, even pre-law
(c) bankruptcy
(i) canNOT deny admission for bankruptcy
(ii) but CAN deny admission for not being serious about the failure to satisfy your financial obligations during the bankruptcy period
(a) ex:  how funds spent during this time: cars, vacations, living too hihg
(2) Mustafa: admission denied for misapproapriation of moot court funds while in law school
(a) even though all believe he meant to replace the funds, the bar committee says that not enough time passed between the conduct and admission application.
(b) told he could re-apply in 5 years
6. Misconduct
a) DR 1-102 Misconduct. (Code)  (A) A lawyer shall not:
(1) (1) violate a discinplinary rule
(2) (4) engage in conduct involving dishonesty, fraud, deceit, or misrepresentation 
(3) (5) engage in conduct that is prejudicial to the adminsitration of justice
(4) (6) engage on any other conduct that adversely reflects on his fitness to practice law
b) MR 8.4 Misconduct   It is professional misconduct for a lawyer to 
(1) (a) violate or attempt to violate the rules of professional conduct, knowingly assist or induce another to do so, or do so through the acts of another;
(2) (b) commit a criminal act that reflects adversely on the lawyer’s honesty, trustworthiness or fitness as a lawyer in other respects;
(3) (c) engage in conduct involving dishonesty, fraud, deceit, or misrepresentation;
(4) (d) engage in conduct that is prejudicial to the adminsitration of justice;
(5) (e) state or imply an ability to influence improperly a government agency or official; or
(6) (f) knowingly assist a udge or judical officer in conduct that is a violation of applicable rules of judicial conduct or other law
7. If denied admission, you are granted a hearing

a) Can present evidence on your own behalf
b) Can confront witnesses

c) Burden  on applicant to prove they are of good moral character
d) Most courts give heavy weight to the character & fitness committee’s findings

(1) thus, you usually lose
8. Hypos p. 634:
a) applicant offers 2 out of state law students to take bar in his name
(1) deny
b) applicant has hsitory of durnk driving and assualts on wife and son
(1) delay admission pending sufficient correction
(a) need to see counceling or similar
(2) any assualt is a red flag.  
(a) Disciplinary steps to be taken, at minuimum temorary suspension   
(b) any pattern of this behavior leads to disbarment
c) applicant held herself out as an attorney
(1) deny based on misconduct rules above
(a) dishonesty & fraud, should not violate rules, prejudical to adminsitration of justice,  reflects adversely on ability to practice law
d) applicant failed to register for the draft
(1) must determine the principle involved in not registering
(2) disfavor draft dodgers
e) during law school, apllicant purchased stock w/o adequate funds to pay for it
(1) big problem because it involves the improper handling of money
f) as president of a compnay, applicant expanded company beyod its financial capabilities, then it went bankrupt

(1) depends on circumstances, but applicant will be asked many questions

g) applicant enters a bigamous marriage

(1) may be a problem

9. Attorney’s Duties As Character Reference for Bar Applicant
a) Lawyer has a duty to disclose all 

(1) must advise applicant that he is going to disclose

(2) if there is a concern about requisite moreal character, atty must disclose and then explain why he is still serving as reference and why applicant does have requisite moral character

b) duty to ask questions and investigate the moral character under code and ECS

(1) canNOT engage in conduct that is prejudicial to the administration of justice

c) Code DR 101 (b)
(1) “A lawyer shall NOT further the application for admission to the bar of another person known by him to be unqualified in respect to character, education, or other relevant attribute”

d) MR 8.1  Bar Admission and Disciplianry Matters
(1) “An applicant for admission to the bar, or a lawyer in connection with a bar admission application or in connection with a disciplianry matter, shall NOT:

(a) (a) knowingly make a false statement of material fact

(b) (b) fail to disclose a fact necessary to correct a misapprehension known by the persion to hae arisen in the matter, or knowingly fail to respond to a lawful demand for information ffrom an admission or disciplianry authority, except that this rule deos NOT require disclosure of information otherwise protected by rule 1.6.”

e) Canon 1 : A lawyer should assist I Mainitaining the Intergrity and competence of the Legal Profession
(1) EC 1-1: “...maintianing the integrity and improving the competence of the bar to meet the highest standards is the ethical responsibility of every lawyer”

(2) EC 1-5:  “A lawyer should maintain high standards of professional conduct and shoudl encourage fellow lawyers to do likewise.  He should be termperate and dignified, and he should refrain from all illegal and morally reprehensible conduct.   Because of his position in society, even minor violations of the law bya  lawyer may tend to lessen public confidence in the legal profession.  Obedience to law exemplifies respect for the law.  To lawyers especially, respect for the law should be more than a platitude.”

f) EC 1-6: “ An applciant for admission to the bar or a lwyer may be unqualified, temporarily or permanently, for toehr than moral and educartion  reasons, such as menatl or emotional instability.  Lawyers should be diligent in taking steps to see that during a period of disqualification such person is not granted a license or, if licensed, is NOT permitted to practice.  In like manner, when a disqualification has terminated, members of the bar should assist such person in being licensed, or if licensed, in being retored to his full right to practice.   
B. Continuing Legal Education

1. CLE requirements are controversial
2. States can have minimum requirements for competency, such as CLE requirements as long as there is a rational relationship between the requirement and the lawyer’s fitness to practice law
C. Supervisory Requirements
1. M Rule 5.1   Responsibilities of a Partner or Supervisory Lawyer
a) (a) “A partner in a law firm shall make reasonable efforts to ensure that the firm has in effect measures giving reasonable assurance that lawyers in the firm conform to the rules of professional conduct.”

(1) thus, even if no other violation, it is a violation NOT to have procedures in place for guidance

b) (b) “A lawyer having direct supervisory authority over another lawyer shall make reasonable efforts to ensure that the other lawyer conforms to the rules of professional conduct.”

(1) Comment 1 applies to a & b:  depends on firm’s size and structure

(a) in large firm, may have designate to handle

(2) Comment 2 applies to b & c:

(a) supervisor must NOT assume that the lawyer will automatically conform

(b) firm must take active steps in ensure conformity to rules

c) (c) “A lawyer shall be responsible for another lawyer’s violation of the rules of professional conduct if:

(1) (1) the lawyer orders or, with knowledge of the specific conduct, ratifies the conduct involved; or

(2) (2) the lawyer is a partner in the law firm which the other lawyer practices, or has direct supervisory authority over the other lawyer, and knows of the conduct at a time when its consequences can be avoided or mitigated but fails to take reasonable remedial action.”

(3) Comment 4, paragraph (c)(2): 

(a) whether lawyer has supervisory authority is question of fact

(b) partners have indirect authority for all work of firm

(4) Even if no order, ratification or knowledge, supervisor can still violate disciplinary rule for not keeping a proper lookout for ethics violations

d) Lawyer doe NOT have civil respobsibility for conduct of another lawyer.  

2. MR 5.2  Responsibilities of a Subordinate Lawyer
a) (a) A lawyer is bound by the rules of professional conduct notwithstanding that the lawyer acted at the direction of another person

(1) thus, if you violate rules at direction of another, you also violate

b) (b) A subordinate lawyer does NOT violate the rules of preofessional conduct if that lawyer acts in accordance with a supervisory lawyer’s reasonable resolution of an arguable question of professional duty.
 

(1) thus, if you think its a violation but arguable authority for going supervisor’s direction, the subordinate can go along without violating rule

3. MR 5.3  Responsibilities regarding Nonlawyer Assistants
a) With respect to a nonlawyer employed or retained by or associated with a lawyer:

b)  (a) a partner in a law firm shall make reasonable efforts to ensure that the firm has in effect measures giving reasonable assurance that the person’s conduct is compatible with the professional obligations of the lawyer; and

c) (b) a lawyer having direct supervisory authority over the nonlawyer shall make reasonable efforts to ensure that the person’s conduct is compatible with the professional obligations of the lawyer; and

(1) nonlawyer must act in accordance with ethical rules
(2) confidentiality is key area

d) (c) a lawyer shall be responsible for conduct of such a person that would be a violation of the rules of professional conduct engaged in by a lawyer if:

(1) (1) the lawyer orders or, with the knowledge of the specific conduct, ratifies the conduct involved; or

(2) (2) the lawyer is a partner in the law firm in whihc the person is employed, or has direct supervisory authority over the person, and knows of conduct at a time when its consequences can be avoided or mitigated but fails to take reasonable remedial action.

(a) knows = known or should have known

(b) partners must act to prevent if they know of misconduct in time to fix it
4. Code does NOT mention anything about supervisory responsibility
5. Model Rules codified in case law
a) Cases concerning confidences and secrets have springboarded to develop caselaw regarding supervisory authority too.

6. Hypo: Partner hires Kitty, who works on business for one cleint - very difficult and detailed.  You get complaints from others - distracted, preoccupied, not prefessional dresser, manner too outgoing, flirtatious, wierd friends.  She responds when asked that her work is good, no client complaints, don’t bother me about my personal life   p. 661

a) Under respondeat superior, firm si responsible for the negligent acts of their employees acting within the scope of their employment

b) In some states, incorporation does nothing to sheild attorneys from malpractice of other attorneys in the firm.

c) Here, if the partner does nothing further, he is on sufficient notice that Kitty has a problem and if she does wrong

(1) the firm is liable for malpractice and he may make them liable for puntive damages

d) The partner has not noticed anything himself personally, to what extent should he ignore or not ignore this behavior

(1) Does the firm have to wait until she makes a mistake?

e) MR 8.3c: lawyer does NOT have to report certain types of misconduct if the lawyer learms confidential info in assistance program while subject to atty-cleint privilege

(1) The rules were concerned about firm’s interest and trying to avoid certin problems arising from substance abuse

(2) This encourages firm to set-up an in-house assistance (substance abuse) program so that there is a partner available to talk to Kitty and this is confidential and this won’t have to be reported.  As long as someone is working w/ Kitty to help her as assigned by firm, ok not to report
D. Failure to Report Another Lawyer’s Misconduct

1. M. Rule 8.3  Reporting Professional Misconduct

a) (a) A lawyer having knowledge that another lawyer has committed a violation fo the rules of professional conduct that raises a substantial question as to that lawyer’s honesty, trustworthiness or fitness as a lawyer in other respects, shall inform the appropriate professional authority

(1) Weeder case: code of ethics is implied part of the employment contract between associate and firm, both of whom have reporting requirements.  Thus, if firm fails to report and associate finds out of another’s misconduct, this is breach of employment contract.  (but NOT wrongful discharge if fireed fro squealing)
b) (b) A lawyer having knowledge that a judge has committed a violation of applicable rules of judical conduct that raises a substantial questions as to the judge’s fitness for office shall inform the appropriate authority
c) (c) This rule does NOT require disclosure of information otherwise protected by Rule 1.6 or information gained by lawyer or judge while serving as a member pf an approved lawyers assistance program to the extent that such information would be confidential if it were communicated subject to the attorney-client privilege
2. DR 1-103   Disclosure of Information to Authorities

a) (a) A lawyer possessing unprivileged knowledge of a violation of DR 1-102 shall report such knowledge to a tribunal or other authority empowered to investigate or act upon such violation.
(1) must squeal on another attorney’s violations of the rules

(2) must report to tribunal

(a) ADRC in IL
b) (b) A lawyer possessing unprivileged knowledge or evidence concerning another lawyer or a judge shall reveal fully such knowledge or evidence upon proper request of a tribunal or other authority empowered to investigate or act upon the conduct of lawyers or judges.
(1) must serve as witness and give evidence re: violations

3. Knowledge required under MR and Code

a) actual
b) implied - should reasonably have known
4. Reporting duty is subject to duty of confidentiality

a) no disclosure required if you are acting as an atty giving advice to a cleint
5. Himell case: Client reported attorny’s misconduct (forged her settlement check and cashed it).  She retains Himell to sue for recovery.  He does nto report because she did.  He wins trial.  Case found by ADRC.  They found that Himell made money and charged Himell w/ violation for failure to report.  
a) Himell won fee and benefitted
(1) DR 7-105: a lawyer canNOT threaten to bring criminal charges soley to get advantage in civil suit
(2) No similar provision in MR, instead rely on MR 8.4 stating lawyers cannot engage in conduct prejudical to the fair administration of justice

b) Attorney for lawyer and judge also have a duty to reprot in IL

6. No duty to report own misconduct

a) based on principle of self-incrimination even though this is civil because losing attorney license is quasi-criminal

7. In IL, if you are unsure if you should report get 3 opinions in writing, signed and keep in file.

E. Experiential Requirments - Trial Skills
1. Most courts have never demanded trial practice skills
2. IL - northern district

a) canNOT illicit trial testimony or try a crimialcase without practice

b) Can do motion practice w/o any practice





F. Admission in a Federal System

1. General Rule:  Fedral courts admit applicants who are members of the bar of the hghest court of the state in whic that feederal court is located
a) exception: federal employees, ie US Attorneys
b) In re Roberts: federal district court of NJ can limit membership to member sof the NJ bar.
c) In Kennedy:  admitted in DC and maryland fedral courts denied being alowed to open office in maryland without beciming a member of the Maryland bar.
(1) could not know at outset that client’s work limited toi federal court
G. Transient and Multi-Jurisdictional Lawyers

1. Pro hac vice



a) jurisdiction can admit an out-of-state klawyer for the purposes of participating in a particular trial without requiring that the lawyer pass the bar exam of the jurisdiction of go through its character review process
b) Leis v Flynt
(1) Held: NO right of out-of-state lawyer to appear pro hac vice in Ohio courts ; instead, si allowed at discretion of trial court
(a) licensing and regulation of lawyers left entierely to the state
(2) No federal right permittinf out-of-state lawyers to appear in state courts unless they meer state’s bar admission requirements
2. Out-of state lawyers

a) Ford v Israel
(1) Posner upheld local WI rule requiring nonresident counsel to apepar with local counsel

b) Fuller v Diesslin
(1) Held: Fuller has right to out-of-state counsel that canNOT be arbitrarily denied

(a) right to counsel includes right to out-of-state lawyer
c) Piper  - geographical exclusion
(1) No rational reason for excluding nonresident applicants from the bar
(a) States canNOT deny applicants living anywhere in the country form taking bar exam in any state

(b) need a substantial reason and the reason bears a substantial relationship
d) State canNOT require out-of-state counsel to live in state to be admitted to the bar

(1) but can condition admission on working/ having an office in state

(2) Freidman: Attorneys admitted to bar in another state can be admitted to Virginia bar on motion but canNOT condition admission on permanent residency in VI (unconstitutional).   
(a) It is enough that VI already requires all attorneys admitted on motion to maintain office in VI  (which is not unconstitutional, does NOT discriminate)
(3) Goldfarb:  Practiced law in DC and lived in VI.  Godlfarb denied admission to VI bar on motion because he did not work there. Court upheld work requirement for admission to bar  
e) IN: admission to bar on motion can require certification that you will practice law in state for 5 years
f) Spivak:  
(1) CA attorney advised NY client/friend on NY law about divorce an custody
(2) sanctioned because this is more than an innocuous practice
g) Spanos:
(1) Client refused to pay a CA lawyer who came to NY at cleint’s request to represent him in anti-trust violation.  Case settled
(2) Held: client must pay because lawyer would have been admitted pro hac vice in federal court if case went to trial
h) Ranta:
(1) ND client seeks fedral tax advice from MN attorney.
(2) Held: must pay only for work done in MN
3. Problem: for non-litigation, canNOT be admitted pro hac vice
a) Only state that allows by special rule is FL
b) In litigation, judge can oversee work, but not so for out-of-court work
4. Solutions to lawyers practicing in multiple jurisdictions
a) National bar exam
b) 2 tiers of bar admisisions
(1) regular
(2) limited admission to perform only certain tasks
c) FL’s solution
(1) allows lawyers admitted elsewhere to practice law for their employer (law firms too) in FL
(a) limits practice to advice, negotiating and representation before agencies and committees
(b) pro hac vice required to perform in court 
5. Foreign lawyers

a) NY admits, without examination, as legal consultants to give advice on the jurisdiction in whcih they are admitted
(1) subject to same disciplianry rules as NY lawyer 
b) El Gemayel v Seaman
(1) Held: An Attorney licensed in a foreign jurisdiction advising clients on legal proceedings in a foreign jurisdiction does not, without more, constitute a violation of the unauthroized practice of law
(2) NY based work was incidental and innocuous

(a) single visit to NY 
(b) phone calls to NY.  
(3) Most of the work took place in Lebanon.
H. Firm Names

1. Older firms w/ branch offices are left alone to use firm name unqualified
a) even if partners are not admitted in the state, the names can be used
b) younger lawyes don't get this break
2. Younger  Chain offices  (Hyatt, Jacoby & Meyers)
a) NJ Rule: if the firm name contains the name of a lawyer who is NOT licensed to practice in NJ, then they must state so on the letterhead  
(1) prevents deception
b) NY courts would not allow the same
(1) firm name is not deceptive, just descriptive, constitues no representation that someone with that surname is available to render legal services
I. Unauthorized Practice of Law

1. Purpose: to assure level of quality and protect their state citizens
a) Our definition:  A person NOT admitted to the bar in certian jurisdiction (but may be lawyer elsewhere) renders legal services in that jurisdiction
2. Professional Adjusters v Tandon: only lawyers can interpret contract terms

a) Held:  IN statute authorizing licensing of professional adjusters to adjust claims was invalid because it allows for the unauthorized practice of law
(1) adjusters determined the rights and liabilities under insurance contract and negotiated settlement
(2) court said that only lawyer can interpret the contract      
3. Cultrum:  Non-lawyers may complete pre-printed earnest money forms for rela estate offer

a) Held: NOT an unauthroized practice of law for non-lawyer to fill out pre-printed forms to put and offer on real estate
(1) non-lawyer realator does NOT get paid for this
(2) forms must be prpared by attorney
(3) constitutes a form of sub-licensing allowing non-lawyers to draft earnest money forms which are incidental to business at hand
4. Moses
a) Statute authorizing qualified lay perople to appear for hearing in front of labor board struck down for vagueness
5.  Paralegals 
a) can complete forms for uncontested divorces in some states
b) In CA., can continue as long as they do NOT step on lawyer’s toes
(1) family law, real estate, housing law, estate adminsitration
(2) no standards set
6. Legal book by non-lawyer 
a) not unauthorized practice of law as long as advice is so broad that no one could use the advice to do it themselves
b) Ex: How to Avoid Probate
J. Specialization (of area of practice)
1. 2 types:
a) certification plan

(1) states require board tests and certify aplicants in certain areas of law
b) some states allow lawyers to designate themselves as specialists

(1) states will, however, provide standards that lawyers have to meet before they can
2. MR 7.4  Communication of Fields of Practice

a) A lawyer may not communicate that he does or does not practice in particular fields of law.  May not indicate he is a sepcialist except:
(1) (a) admitted to practice before US PTO
(2) (b) admiralty practice
(3) (c) may communicate certifed as a specialist if
(a) (1) certification granted w/ authority
(b) (2) or if not, that is also stated in same sentence w/ cetification claim
b) (c) where no certification program authorized, can say you are specialized w/ notation that there is no procedure for approving the certifying organization (unless organization acreditted by ABA, then no disclaimer needed.)
3. DR 2-105   Limitation of Practice

a) (A) a lawyer wshall NOT hold himself out publically as a specialist except
(1) admitted to practice before US PTO
(2) can state field of practice but must do so as authorized by state
(3) if certified, may hold himself out as such in accordance with state rules
4. Both allow you to be held out as specialist 
a) but only  MR 7.4 allows you to say you are specilized where there is no approved program but you make the right moves.
(1) Mrules have increased certifications over the code.
K. The Ethical Duty of Competence

1. Canon 6: “A lawyer should represent a client completely”
2. DR 6-101 (A)(1) : a lawyer shall not “handle a legal matter chihc he knows he is not competent to handle, without asscoiating himself with a lawyer who is competent to handle it.”
a) DR 6-101 (A)(2) forbids a lawyer, though competent, to handle a matter “without preparation adequate in the circumstances” and to “neglect a legal matter entrusted to him” (A)(3).
3. MR 1.1 “A lawyer shall provide competent representaion to a client.  Competent representaiton requires legal knowledge, skill, thoroughness ad preparation reasonably necessary for the representation.  
4. Lawyer has a duty to decline more work than he can competently handle

5. Gallagher: disciplined for accepting maritime personal injury case knowing he wasn;t skilled or competent to handle.  Also, neglected to timely file suit, thus now barred by SOL.
6. Selznick: 
a) willful failure to perform legal services warrants disciplinary action 
(1) failed to file criminal appeal on time, it was dismissed

7. Rigg:
a) Mere ignorance of the law is nto a cause for discipline

8. CA case:

a) lawyer should be disciplined for representing a client in a field in which the lawyer has no experience, fi the lawyer did not associate w/ an experienced lawyer

9. FL criminal case

a) most ineefectiveness cases will to merit discipline

(1) unless it oinvloves a flagrant lack of preparation and deficient perfromance by counsel

10. Competing policy arguments

a) greivance body should regulate incompetency to protect the public

b) market method will police incomeptence

(1) incompetent lawyers will cease to get cleints

(2) incmpetent lawyers will be subject to malpractice suits

III. Defining the Client-Lawyer Relationship
A. Elements of the Client-Lawyer Relationship
1. Competence  
a) Competence as an ethical duty relates to rules and code
b) Competence as legal duty relates to malpractice
c) Rule 1.1 Competence:  “A lawyer shall provide competent representation to a client.  Competent representation requires the legal knowledge, skill, thoroughness and preparation necessary for the representation.”

(1) Comment 1: looks at relative complexity of matter, lawyer’s experience and training as pertains to matter, preparation and study the lawyer can give the matter.

(a) the lawyer himself should answer these questions

d) Rule 1.3 Diligence:  “A lawyer shall act with reasonable diligence and promptness in representing a client.”

e) Usually defined by law of negligence of the jurisdiction: what would a reasonably prudent attonry have doen under the circumstances

f) Malpractice vs ethical violation

(1) Attorneys are rarely disciplined for incompetence.  

(a) ex: Gallagher disciplined for accepting maritime case w/o having experience or time to handle

(i) but real reason is because he forgot to file suit before SOL ran

(2) It is usually dealt with Ex post facto:  

(a) An attorney has total discretion in assessing whether he is competent to handle a particular legal matter.  The issue of incompetence arises after the fact in negligence (malpractice) cases.

(3) Damages presumed for ethical:  

(a) In a malpractice case, the client must show that the attorney’s negligence was the proximate cause of the client’s harm; must prove financial damages.  

(b) However, where an attorney has been charged with incompetence under the Model Rules, damage (harm) is presumed and do not need to be proven.  Although competence is an ethical duty, we are more concerned w/ competance as a legal duty.

(4) Malpractice - client has been harmed by lawyer’s actions

(a) occurs in court

(b) adversarial

(c) purpose: P wants money, seeking compensation

(5) Disciplinary violation
(a) before tribunal, hearing

(b) not adversarial, administered by cheif administrator

(c) purpose: no compensation to injured P, only discipline administered.

(6) Connection of disciplinary rules to malpractice

(a) rules and code do not create a private right of action; only disciplinary measures

(b) violation of disciplinary rules is NOT evidence of negligence per se

(i) varies state to state how much weight is given to disciplinary violations in malractice case

g) Examples of incompetence:  Ignorance, inexperience, neglect, lack of diligence, failure to follow-through, lack of time in any combination.  

(1) NH requires lawyers “at a minimum” to (1) gather sufficient facts, (2) formulate the material issues, (3) develop a strategy, and (4) under take actions in a timely and effective manner.

h) Canon 6: lawyer should be competent

(1) DR 6-101 (a)(1): do not handle matter that you are NOT competent to handle without associating w/ another lawyer

(2) EC 1: need competence because lawyer’s role is vital

i) Code and the rules are defined broadly to allow attorney to decide what kind of cases he wants to take on

(1) because there is always a better attorney than you, there are always new attorneys and so you want them to e able to work

j) Hypo: Should we have a presumption of competence from taking the bar exam?  Suppose Athur pracitces business law for 8 years advising small corporations on start-up.  One of his long-term clients has a child severely injured in a railroad accident.  Early reports show there was a problem with a faulty switch in tracks.  Arthur has never litigated a personal injuury case, knows nothing of Railroad, never dealt w/ medical stuff.  His friend Mary has been involved in many medical malpractice case.  Can he take the case?

(1) Competence - must have requisite knowledge and skill, must be able to prepare, must be thorough

(2) Disclosure

(a) extent of disclosing that he never did this

(b) How does he disclose this?

(i) He should say that he’s never done this, but thinks he can, it will take some hours to get about to speed, want to let you know this and advise that this is going to cost you in hours.
(c) Ann has a right to know that he never did this.  Ann has a right to know how this will affect her chances.  This will also effect her charges


(3) Even after full disclosure, Ann wants Arthur to take the case because she has confidence in him.

(a) signifcant because its not always easy to find someone you can trust

(b) not easy for lay person to find an attorney

(4) Failure to comply is grounds for disciplinary violations

2. Confidentiality
a) Rule 1.6 Confidentiality of Information
(1) (a) “A lawyer shall NOT reveal information relating to representation of a client unless the client consents after consultation, except for disclosures that are impliedly authorized in order to carry out the representation, and except as stated in § (b).”

(2) (b) “A lawyer may reveal such information to the extent the lawyer reasonably believes necessary:

(a) (1) to prevent the client from committing a criminal act that the lawyer believes is likely to result in imminent death or substantial bodily harm; or

(b) (2) to establish a claim or defense on behalf of the lawyer in a controversy between the lawyer and the client, to establish a defense to a criminal charge or civil claim against the lawyer based upon conduct in which the client was involved, or to respond to allegations in any proceeding concerning the lawyer’s representation of the client.

b) Canon 4:  A lawyer should preserve the confidences and secrets of a client.

(1) DR 4-101 Preservation of Confidences and Secrets of a Client
(a) “Confidence” refers to information protected by the attorney-client privilege, and “secret” refers to other information gained in the professional relationship that the client has requested be held inviolate or the disclosure of which would be embarrassing or would be likely to be detrimental to the client.

(b) Except when permitted under DR 4-101(c), a lawyer shall NOT knowingly:

(i) Reveal a confidence or secret of a client.

(ii) Use a confidence or secret of his client to the disadvantage of the client.

(iii) Use a confidence or secret of his client for the advantage of himself or of a third person, unless the client consents after full disclosure.

(c) A lawyer may reveal:

(i) Confidences or secrets with the client’s consent, but only after a full disclosure.

(ii) Confidences or secrets when permitted under Disciplinary Rules or required by law [?] or court order.

(iii) Intention of his client to commit a [future] crime and the information necessary to prevent the crime.

(iv) Confidences or secrets necessary to establish or collect his fee or to defend himself against an accusation of wrongful conduct.

(2) Discretionary situations where lawyer may chose to reveal or not reveal

(a) if cleint consents

(b) when permitted by disciplinary rules

(c) when required by court order

(3) No di minimis exception

(4) Thus, lawyers canNOT 

(a) based on clients claim of oil beneath, buy BlackAcre before client does

(i) even if client does NOT have the money to do so himself

(a) unless full disclosure and cleint consents

(b) reveal facts/tidbits about client outside the court setting; not at social gathering

(c) call your old professor for help

(i) unless client consents to your talking w/ others

(5) Laywers & staff within a firm ae obligated in the same way as the attorney representing the client

c) Privileged [confidences] v. Ethically protected information [secrets]:  Rules of confidentiality are based on evidence (attorney-client privilege or “confidences”) and agency law (ethically protected information or “secrets”).  Thus, all privileged information is ethically protected.  Both written and oral information is protected.  Ethical rules are broader because they can apply outside adjudicatory proceedings.

(1) Ethical rule [broad]:  Define information that a lawyer may not voluntarily reveal or sue for the benefit of himself or others.

(2) Evidence law [narrow]:  Defines information learned from the client that no body with subpoena power may force the lawyer to reveal.

d) Attorney - Client PRIVILEGE: 
(1) based on evidentiary rule that protects certain attorney-client confidences from court required disclosure.  

(2) the privilege protects the client

(3) privilege means that attorney does NOT need to reveal this information when called to testify

(4) applies to written and oral communication

(5) 3 Requirements for privilege to exist:

(a) Client seeking advice from attorney in his legal capacity;

(i) if the cttornye merely intervews a witness, the facts gathered are not privileged

(b) Communication between attorney and client must relate to the purpose of the entire matter being discussed;

(c) Client must request that the matter be kept confidential.

(6) Implied relationship:  Courts are eager to imply an attorney-client relationship even if there is no express agreement.  Courts look to the reasonable belief of the individual who claims to be client and the totality of the circumstances.  

(7) Non-privileged information:
(a) Identity of the client:  Unless the identity of the client is so intrinsic to the nature of the communication that ny revealing client’s identity you reveal what this is all about.

(i) Subpeoaned attorney did not have to provide the privilege name of his hit & run client in wrongful death action.

(b) Fact that an attorney-client relationship exists
(c) Any information regarding attorney fees paid, business arrangements, etc.
(d) Crime fraud exception: 
(i) no privilege where cleint is seeking informations for furtherance of a crime

(8) Waiver  of privilege

(a) Implied by conduct 

(i) client puts the confidential information at issue in litigation

(ii) where client or attorney tells a 3rd party.  

(a) If client wanted info to be confidential, he would NOT have revealed.

(b) constitutes waiver even if only partial information revealed (no such thing as a partial waiver)

(b) Express
e) Intention to commit crimes  - 
(1) DR 4-101 A lawyer may reveal 

(a) (c)(iii): Intention of his client to commit a [future] crime and the information necessary to prevent the crime.

(b) this is the same exception in evidentiary or agency law

(c) Temporal distinction:

(i) past acts canNOT be revealed

(ii) future criminal acts CAN be revealed

(a) ethically protected

(b) same discretion to reveal under MR 1.6

(2) MR 1.6 (b) “A lawyer may reveal such information to the extent the lawyer reasonably believes necessary:

(a) (1) to prevent the client from committing a criminal act that the lawyer believes is likely to result in imminent death or substantial bodily harm;

(b) information, here, can be obtained from client or 3rd party, whether obtained before, during or after the representation as long as it is related to the representation

(3) Code distinction on attorney’s responsibility:  An attorney shall not reveal past criminal acts because (1) he cannot do anything about it, and (2) there would be no incentives for clients to seek legal advice.

(4) Duty to warn intended victims?
(a) Absolute silence:  Arguments for absolute silence - (1) attorney does not know if the crime will actually be committed, (2) non-lawyers have no legal duty to warn, (3) attorneys are advisors and counselors.  

(b) Responsibility:  Lawyers should dissuade the client from pursuing the illicit activity.

(c) Rule 1.2(d):  Attorneys can counsel clients.

(i) not only on legal issues, but on social and political issues

(d) Transmission of AIDS is NOT a crime

(i) thus, canNOT reveal to cleint’s partners but can counsel client re: same

(5) Discretion applies outside matter:  Even if a crime does not relate to the matter at issue, DR 4-101(C)(3) still applies.  Thus, if an attorney is talking to a client about a will and notices he is parked illegally, DR 4-101(C)(3) applies.

(6) Ultimate decision is the client’s:  It is unclear whether the attorney’s responsibility ends or should end simply by advising a client not to do something illegal.

f) Broad confidentiality duty under Rule 1.6
(1) Very broad:  The confidentiality duty under Rule 1.6 is much broader than its Code counterpart.  The client does not have to request confidentiality, applies to third parties, applies to information gained during, before or after the representation as long as that information relates to the representation.

(2) Common sense:  The underlying factor to consider is common sense (Rule 1.6 cmt 13

(3) Balancing test:  Rule 1.6 attempts to strike a balance between encouraging clients to be candid to attorneys and protecting others from harm.

(4) State variations:  IL requires attorneys to reveal information relating to substantial bodily harm or death; others permit attorneys to reveal information which involves the client’s intentions to injure a third person’s property or finances.  CA is very restrictive requiring attorneys to always keep inviolate the confidentiality of his client’s intentions.

(5) Modern trend toward narrowing:  The Rules are narrowing the lawyer’s responsibilities.  

(a) Continuing crimes:  The concern is on what is the role of the attorney going to be?

(i) Loophole: The information is confidential but not necessarily privileged.  Thus, when an attorney conducts an interview with a client (who is committing a continuing crime), the attorney should find out as little as possible so that if forced to testify, the attorney will not do his client in.

(a) Problem: client skips bail and calls when he gets in trouble in another city.  

(b) Solution: Advise client that info canNOT be kept confidential. Advise to turn himself in.

(i) ABA opinions go both ways:  1) It is aiding and abetting to aid fugitive in worngdoing.  2) confidntiality obligation is NOT destroyed by getting info from fugitive client

(ii) like future crime; the client is continuing to break the law     

(c) Solution: if asked, lawyer must truthfully (DR 7-102a-no lieing) tell prosecutor that he’s heard from his client, but should not reveal any info (this is ok not to reveal under MR & Code) .  If subpeoned say info is privileged.  

(i) lawyer canNOT make false statements

(ii) but SILENCE is NOT a lie

(ii) The lawyer should explain to the client that the communications may no longer be privileged if the attorney is subpoenaed.

(iii) The lawyer should encourage the client to surrender.

(b) Considerations under the Code and MR
(i) Code allows revelation of any crime in future
(ii) Rules allow revelation only where there is threat of imminent bodily harm or substantial bodily harm 
(iii) EC 1-1 and DR 1-102 v. DR 7-102(A)(5):  Very broad and vague.  The MR counterpart is Rule 8.4.  Compare DR 7-102(A)(5):  A lawyer shall not (5) knowingly make a false statement of law or fact or (7) counsel or assist his client in conduct that the lawyer knows to be illegal or fraudulent.

(iv) MR 1.2(e):  The attorney cannot tell the client much (lawyer shall tell client of limitations on lawyer’s conduct).

(v) Rule 4.1(a):  A lawyer shall not knowingly make a false statement of material fact or law to a third person.  Thus, MR go further than the Code in this respect.

(vi) Rule 4.1(b):  A lawyer shall not knowingly fail to disclose a material fact to a third person when disclosure is necessary to avoid assisting a criminal or fraudulent act by a client, unless disclosure is prohibited by rule 1.6.

(vii) MR 1.2: lawyer can counsel client

(a) free to explore the political and social implications, as well as the legal

g) Corporate (Entity) Clients
(1) EC 5-18:  A lawyer employed by an entity owes his allegiance to the entity and not to any specific person connected with the entity.

(a) thus, no allegiance to stockholder, director, officer, etc

(i) but can represent these parties if consistent w/ representation of entity

(2) Rule 1.13(a): “ A lawyer employed or retained by an organization represents the organization acting through its duly authorized constituents.”

(a) entity is a group of individuals, each is a constituent w/ a fiduciary duty owed to other constituents

(b) individuals derive status as client from what the lawyer is asked to look into

(i) these individuals are not client’s

(ii) attorney is not individual’s lawyer

(c) Client is the corporation, who can reveal findings of employee misconduct to DOJ.  Perhaps, employee communications for those at the top are protected.

(3) Rule 1.13(d):  “In dealing with an organizations’s  directors, officers, employees, members, shareholders or other constiuents, a lawyer shall explain the identity of the client when it is apparent that the organization’s interests are adverse to those of the constituents with whom the lawyer is dealing.”

(a) thus, atty can turn over info of employee wrongdoing to DOJ

(b) Comment 7: lawyer should advise constiuent when it becomes clear that the employees are the problem

(c) Comment 8; warning should be given based on the facts of the case                                                                                                                                                                                                                                                                                                                                                               
(4) Definition of atty-client privilege

(a) Broad definition: duly authorized constituents (MR)

(b) Narrow definition: control group test

(i) privileged communication w/ person who has the power to control what happens next (those at top of the organization)

(a) middle management is not in control group and thus, not privileged

(ii) Upjohn:  Look to whether the person from whom the information is sought has information the attorney needs.  

(a) Held:  control group test is too narrow under the circumstances; lawyer must be able to get info 

(b) No std articulated

(c) Privilege should be decided on a case-by-case basis.  

(d) Most states do not follow Upjohn’s control group test

(5) Privileged communications:  All communications made in confidence to counsel in which the communicating employee is directly seeking legal advice are privileged.

(a) To protect, 2 requirements
(i) Individual must be seeking legal advice related to employee’s conduct within the scope of employment

(ii) The communication must have be necessary for the investigating attorney to determine legal consequences and advise the cleint adequately.

(b) Does not apply:  To witnesses, information as to facts, or where an employee’s actions or words to not subject the entity to liability.

(i) thus, interview summaries in Good Samaritan case are NOT protected.

h) Work-product privilege
(1) protects any work prepared by attorney for litigation
(a) without regard to the cleint requesting confidentiality 

(b) regardless of whether info is obtained from someone other than the client

(i) even if given without requesting confidentiality

(2) broader than atty-client privilege

(a) not necesary to request confidentiality

(b) info protected even if another party is privy to it

(3) protects lawyer’s notes, notes on file, research w/ notes

(4) limited to preparation for litigation
(5) to set aside the privilege
(a) show substantial need     AND
(i) show that there is no other way to get this information

(b) show that not getting the information imposes an undue hardship on the party wanting to receive

(6) 2 kinds
(a) informational:
(i) factual info, interviews, etc

(b) mental impression:
(i) attorney’s thoughts, theories, etc

i) Exceptions to the privilege or ethical duty
(1) Self-defense
(a) Code [narrow]:  May reveal confidences or secrets (hereinafter “confidential information”) if necessary to defend himself against accusation of wrongful conduct.  DR 4-101(C)(4).

(i) Gone too far?  In one case, an associate disclosed information to an adverse party more information than was necessary to clear his name.  The court nonetheless reasoned that the associate had not breached confidentiality.

(a) Court wants disclosure limited but understands attorney’s inclination to divulge more NOT less.

(ii) Accusation is vague:  When does something become an accusation?  

(b) Rules [broad]:  A lawyer may reveal confidential information to the extent the lawyer reasonably believes necessary.  Under Rule 1.6(b)(2), the lawyer may defend himself if the client’s conduct waives the privilege of confidentiality.

(i) Timing problem:  Comment 17 states that lawyers do not have to await the commencement of an action or proceeding that charges such complicity; but perhaps this is not correct.

(c) Balancing test:  The broader the self-defense exceptions are made, the more confidentiality of clients may be violated.

(d) Lawyer may disclose information to
(i) determine the heart of a controversy between lawyer and cleint

(ii) protect himself against lawsuit, formal proceeding

(iii) defend against criminal charge

(iv) Comment 17: directly to a 3rd party who has asserted claim against him

(a) applies to criminal and civil charges

(b) no need to wait for formal charges

(2) Collection of fees
(a) must limit revelation only to what is exactly necessary to get their fee

(3) Waiver
(a) Express
(b) Implied:  Generally, a client’s conduct may give rise to an implied waiver.  Thus, when a client puts the confidential communication in issue in litigation, he is deemed to have waived confidentiality.

(c) All-or-nothing:  There is no such thing as a “partial” or “limited” waiver.  The tiniest leak leads to a subject matter waiver.

(i) Exception:  One court, however, held a publication of a book worked a waiver as to the particular matters actually disclosed in the book, but not of undisclosed conversations on the same or related subjects.

(4) Crime-fraud:  Communication between clients and counsel are not privileged (although may be ethically protected) when the client has consulted a lawyer to further a crime or fraud, regardless of whether the lawyer is aware of the client’s purpose.

(5) Identity 
(6) Public policy
(a) Slippery slope; rarely applied:  Where the communication involved something really awful, public policy may weigh in favor of a waiver.

j) Forever bound:  The general rule of thumb is that the attorney is bound forever by the ethical duty of confidentiality; even after 

(1) the representation has ceased 

(2) the client dies

(a) however, courts differ on whether the privilege terminates upon death

(3) the attorney leaves the firm

k) Can Begin before attorney-cleint relationship formed
(1) In Perez, the court held that an implied atty-cleint relatioship existed after only an initial consultation 

(a) with an employee of their cleint who reasonably believed that the attorneys were representing and protecting him.  (coke driver hits school bus) 

(i) even though he never signed contract or paid them

(ii) attorneys have duty of confidentiality

(iii) even if ther is no damage, damage is presumed

l) If confidential info is under threat of subpeona, attornet canNOT reveal but must wait for the subpeona and then tyr to quasj on the gorunds that the info is ethically protected

3. Agency (favoring the attorney) relationship between attorney and client
a) Canon 4: The lawyer should Preserve the Confidences and Secrets of a Client
b) DR 4-101
(1) see above  Confidences...can’t reveal, can reveal

c) Law of agency:  The law of agency applies to client-attorney relationships.  The relationship is also fiduciary and the client (as the principal) has given the attorney (as the agent) authority to act for the client.  The actions of the atorney , within scope of agency, are binding on the client

(1) Client is principal
(2) Attorney is agent
d) Imputed conduct:  An attorney’s conduct is attributable to the client even if the attorney makes a mistake or is careless.

(1) Rationale:  Efficiency - attorneys should not have to clear every decision with the client.  Maneuverability - give attorney some room.  The client benefits by lawyers good conduct.  Conversely, the cleint should suffer his bad conduct too. 

(2) Tactical decision v. misconduct:  The dissent in one case distinguished tactical errors v. willful misconduct.  According to dissent, tactical errors - tough; willful misconduct - bad because it is never an option for attorneys.

(3) Proving malpractice:  Criminal defendants claiming ineffective counsel in malpractice suit would essentially have to prove their innocence to prove that lawyer’s negligence caused harm.  This is about 99.99% impossible to do unless ther eis clear evidence of innocence.  Client would have to find an attorney willing to go against another, and need money to pay for appeal.  Client is stuck.

(4) Disciplinary action:  Although malpractice may not be an option, attorneys may be subject to disciplinary action.

(a) Judge has a duty to report lawyer’s misconduct to appropriate authority

(5) Why let client bear the burden
(a) system has to function, cases have to move

(b) court’s do not want to 2nd guess attorney’s tactical move

(c) fiarness to opposing party

(d) the client is in the best position to bear the burden because the client picked the lawyer

e) Engagement letters:  Once an attorney-client relationship has been initiated, a lawyer should have the client sign a retainer agreement stating that the attorney has agreed to represent the client for the purpose of ___ and include a fee arrangement.  

(1) Engagement letter must include

(a) the purpose of the representation

(b) fee

(2) Engagement letters serve two purposes:

(a) Clearly defines the scope of the relationship for the attorney and client - what lawyer will and won’t do

(b) States lawyer’s liabilities.

f) Rule 1.2(a) Settlement:  A lawyer shall abide by a client’s decision whether to accept an offer of settlement in a matter.

(1) Actual authority to settle:  May be implied from words or conduct of a client.

(2) Apparent authority to settle:  Manifestations of authority that the opposing side could reasonably continuous and systematic conclude that the attorney had authority to settle.

(a) thus, in most jurisdictions, even if lawyer settles without authority to do so, it is presumed that atty has authority to enter into negotiations on behalf of client

g) Lawyers beware:  Generally, the client must pay for a lawyer’s botched job.  Although courts cannot always determine whether a client has a competent attorney, they must always police the extent of an attorney’s competency.  

(1) Communication:  Attorneys should realize they can do their clients in.  Post pointed out how difficult it is for clients; and communication is key.

4. Fiduciary (favoring the client)
a) Fiduciary relationship:  One of extreme trust and most abundant good faith.  Several reasons support imposing fiduciary obligations on a lawyer after the professional relationship is established.

(1) Client will likely have begun to depend on the attorney’s integrity, fairness and judgment.

(2) Attorney may have acquired confidential information.

(3) Client will not be in a position to shop around for a new attorney.

b) Cannot take advantage:  A lawyer cannot take advantage of a client’s trust in the lawyer’s judgment.

c) Continuing duty:  The fiduciary duty is a continuing one where a former client relies on the attorney’s trust and confidence.

d) Money deals between atty-client : Perumption is that the lawyer is overreaching and the cleint did not know what was happening.

(1) Lawyer who borrowed money from client and never re-pays was disbarred

(2) Lawyer who turns police informant and tries to entrap client in selling cocaine is suspended for engaging in rickery and deception

e) Disgorge ill-gotten gains:  Where claims of self-dealing and divided loyalty are presented, a fiduciary may be required to disgorge any ill-gotten gain even where the client is not hurt.

(1) lawyer on co-op board recommends a firm in exchange for small referral fee should have disclosed his monetary interest

f) Secret competition:  A lawyer who goes into secret competition with his own client, or assists another of the client’s fiduciaries in doing so, may be liable to the client in a civil action.

5. Loyalty and Diligence
a) Loyalty:  Requires that the lawyer pursue, and be free to pursue, the client’s objectives unfettered by other, conflicting responsibilities or interests.

(1) Continuing duty:  Duty of loyalty survives termination of the attorney-client relationship.

(2) Place client’s interest at center
b) Diligence:  Imposes obligation on lawyer to pursue the client’s interests without undue delay.

(1) Code v. Rules
(a) DR 6-101(A)(3):  A lawyer shall not neglect a legal matter entrusted to him.

(b) DR 7-101(A)(3):  A lawyer shall not intentionally prejudice or damage his client.

(c) Rule 1.3:  A lawyer shall act with reasonable diligence and promptness.

(i) working slowly is probably ok

(ii) good idea to communicate what’s going on with client

(iii) Comment 2: even when client’s interests aren’t affected, needless delay causes client stress.  However, no compensation to client for emotional anxiety

(2) Non-diligence:  Failure to act diligently can prejudice a client’s interests when a lawyer permits a statute of limitations to expire.

(a) but probably won’t be penalized just for working slowly

(3) Emotional distress:  Not actionable as a result of non-diligence.

6. Duty to Inform and Advise
a) Doctor-patient analogy:  Lawyers have a duty to alert the client to other avenues of recourse which are reasonably apparent.  Clients have a right to expect to be alerted to everything the attorney knows or ought know, and everything the client ought to know.  Clients do not always know what to ask.

b) Common sense:  Attorneys should inform and advise fully.  Clients are harassed usually because an attorney fails to maintain communication and contact with them.

c) Client’s right to know:  In general, the client decides the end, the lawyers choose the means.

(1) Model rules
(a) Rule 1.2(a):  A lawyer shall abide by a client’s decisions regarding the objectives of representation and shall consult with the client as to the means by which they are to be pursued.  In criminal arena, whether to plead guilty, waive jury trial or testify are all client decisions.

(i) Client decides:

(a) to accept offer of settlement

(b) criminal

(i) to accept plea

(ii) to waive right to a jury trial

(c) to testify on own behalf

(b) Rule 1.4(a) Communication:  A lawyer shall keep a client reasonably informed about the status of a matter and promptly comply with reasonable requests for information.  [Not very illuminating].

(i) must keep client reasonably informed and reasonably comply w/ requests for information

(c) Rule 1.4(b):  A lawyer shall explain a matter to the extent reasonably necessary to permit the client to make informed decisions regarding the representation.  [Not very illuminating].

(i) must explain to extent reasonably necessary for client to make an informed decision

(a) adequacy of communication depends on issue

(i) ex: settlement - what accepting settlemetn means, why should accept or reject

(ii) ex: litigation - general strategy, prospects of success, what may inuure clients, defenses

(b) rules really beg question of what adequate disclosure is

(ii) even if specialist in one area, must advise on all legal areas - go beyond client’s questions.  

(iii) duty to clarify

(2) Code
(a) EC 7-7:  A lawyer is entitled to make his own decisions in areas not affecting the merits or prejudicing the rights of his client.  Otherwise, the client has sole authority to make lawful decisions.

(b) EC 7-8:  A lawyer should exert his best efforts to insure that his client’s decisions are made only after the client has been informed of relevant considerations.  Attorneys should practice client-centered lawyering.

(3) Lawyer decides means

(a) strategy: legal advice, arguments to raise

(i) lawyer does not have to raise all issues as instructed by client

(a) but maybe he should because he has an onligation to use every conceivable means to assist the client

(ii) don't have to raise all frivilous claims suggested by client

(iii) lawyer’s have superior ability here

(b) when to withdraw

(c) where permissible, atty may waive or fail to assert a right or position of his client  (DR 7-101 b)

(d) lawyer may refuse to aid in conduct that may not be legal

(e) can refuse to offer evidence that the lawyer  believes that the information is false  (MR 3.3c)

(4) Client decides ends

(5) Hard-and-fast disclosure:  Disclosure rules are generally amorphous because to impose hard-and-fast rules would be difficult, impractical, unfair and would expose attorneys to countless malpractice actions which would lead to a degradation of an attorney’s autonomy.

(6) Trend:  The lawyer clearly talks to the client about the SM, about the obligation of confidentiality, possible conflicts of interests, and explains how the law impacts the SM.  

(a) Certainty of outcome:  There is no duty for attorneys to talk about the possible certainty of outcome.  But perhaps that is the sort of information clients ought to have to make informed decisions.

(i) Attorney autonomy v. consumer advocates:  Consumer advocates warn that attorneys have too much control; while attorneys worry about loss of autonomy.

(7) If attorney disagrees with client’s view

(a) Ex:  wife wants to take low-nall offer just to get a divorce

(i) Options:

(a) try to persuade her to change her mind

(i) this is best option - try to get her what she wants

(b) refuse to represent her because he doesn’t feel he can represent her adequately by adhering to her wishes

(c) lawyer can advise her to get professional counseling before she makes this decision

(b) Ex: client would rather die than proceed against execution

(i) Options:

(a) lawyer is trying to save the client because the lawyer is thinking clearer

(b) get client declared incompetent

(c) adhere to client’s wishes

(8) Dealing w/ a client w/ a disability:  (includes children, elderly)

(a) MR 1.14  Client Under a Disability
(i) (a): When a client’s ability to make adequately considered decisions in connection with the representation is impaired, whether because of minority, mental disability or for some other reason, the lawyer shall, as far as reasonably possible, maintain a normal client-lawyer relationship with the client

(ii) (b): A lawyer may seek the appointment of a guardian or take other protective action with respect to a client, only when that lawyer reasonably believes that the client cannot adequately act in the client’s own interests.                                     
(b) allocates the decision making authority due to physical to mental disability

(i) even w/ impaired capacity as long as client can take part in the decision process to some degree, the lawyer should continue the atty-cleint relationship as though dealing w/ client w/o diminished capacity

(ii) Comment 1

(a) lawyer-client relationship based assumption that the client when properly advised can make decisions about important matters

(b) lawyer must make sure that the client can adequately make the decision    

(c) Comment 2: lawyerr must still treat client w/ respect and attention

(i) if no legal guardian, lawyer may have to act as one

(ii) if there is a legal guardian, lawyer must still tell client, not guardian, all and carry out client’s wishes

(a) legal guardian is representativeof court, not client

(d) No real counterpart in the code

(i) Canon 7:  A lawyer shuld representa client zealously within the bounds of the law

(ii) EC 7-11: Responsibilities of lawyer vary according to the age, experience, intelligence and mental condition of the client.  Includes illiterates and incompetents

(iii) EC 7-12: Any mental or physical condition of a client that renders him incapable of making a considered judgment on hsi own behalf  casts additional responsibilities on lawyer

(a) lawyer goes first to client

(b) if client canNOT make decisions, then to legal guardian

(c) if none, he must act as one and safeguard all interests of the client

(i) but canNOT make any decision the law requires the client to make

(ii) istead, lawyer must vigorously protect cleint’s rights and wishes

(iv) ABA criminal justice mental health stds (advisory) require defense counsel to notify the court if their client is incompetent to stand trial

B. Autonomy of Attorneys and Clients
1. Lawyer’s Autonomy
a) Non-frivolous arguments:  A lawyer may exercise discretion in choosing which non-frivolous arguments his client wants to have raised in his defense (especially where the arguments are brought to the court’s attention even if not in the main content of the brief).  The 2d Cir. has held that there is no 6th amendment right to have an attorney raise all non-frivolous issues on appeal.  The S. Ct. agrees.

(1) Autonomy:  Experienced advocates know the importance of weeding out weak arguments on appeal and focusing on central issues so as not to detract from the stronger arguments.

(2) Problems:  The dissent would have held that, as an ethical matter, the attorney should bring up all non-frivolous arguments that a client wishes to raise.  Otherwise, an attorney has acted unethically and provided his client with ineffective assistance of counsel.  However, a lawyer should advise the client of the dangers of raising weak arguments.

(a) Indigent clients:  Have little money, little leverage, sit in jail and must live with the consequences.  Furthermore, to prevail in a malpractice suit, a criminal defendant would have to prove his own innocence.  

(b) Pro se briefs:  Some courts allow defendants to file pro se briefs.

2. Client’s Autonomy
a) Expert testimony:  Whether and how many depends on the jurisdiction.

(1) Not required:  One jurisdiction holds that expert testimony is not necessary to show that the agent (attorney) has breached a duty to the principal.

(2) Standard of care:  In malpractice cases, generally an expert is required to testify as to the standard of care.

(3) Interpreter:  In other jurisdictions, at least two experts are requried; one in ethics law to interpret the rules or the code.

b) Force
(1) MR and Code:  Both the MR and Code state that they do not have the force of statutes.  

(a) Evidence:  Some judges look to the MR/Code as evidence of possible malpractice.

(b) Presumption:  In other states, the rules create a presumption of proper conduct, the deviation of which is malpractice.

(c) Force of statutes:  In IL, the Code has the force of statutes.

c) Informed consent analogy:  The new doctor-patient rule focuses on the listener, not the speaker; thus a doctor must disclose information that a reasonable patient would want to know.  Similarly, it could be argued that the attorney must disclose information that a reasonable client would want to know from the client’s perspective.

d) Balancing test:  In determining the best interests of the client in a situation where a death row inmate has a good chance on appeal but really wants to die, the client’s best interests and the client’s desires must be balanced.

e) Right to make bad decisions:  Clients have a right to make bad decisions.  Lawyer’s wishing to protect themselves against malpractice should have the client sign a statement stating that they are doing this against the attorney’s advice.

3. Client’s with Diminished Capacity
a) Rule 1.14 Clients Under a Disability:  A lawyer shall maintain a normal client-lawyer relationship with a client under disability.  A lawyer may seek the appointment of a guardian only when the lawyer reasonably believes that the client cannot adequately act in the client’s own interests.

b) EC 7-12:  Aspirational language missing from Rule 1.14.

C. Terminating the Relationship
1. Termination by the Client
a) At-will:  Clients may fire their attorney for any reason or no reason.  If a client fires an attorney, the attorney has no recourse.  However, if once an attorney agrees to representation, he must complete the representation.

b) But if in litigation, still need court’s permission

2. Termination by the Lawyer
a) No requirement that a lawyer take on a client, but once he does there is a presumption that he will represent through to conclusion

b) DR 2-110 Withdrawal from Employment:  

(1) Litigation :(1) Generally, if permission is required by the tribunal, a lawyer shall not withdraw without its permission.  

(a) Litigation: once representing client in litigation, need court’s permission to withdraw

(2) Non-litigation: (2) A lawyer shall not withdraw from employment until he has taken reasonable steps to avoid foreseeable prejudice to the rights of his client, including 

(a) (a) giving due notice to his client, 

(b) (b) allowing time to substitute counsel and 

(c) (c) returning the client’s papers and property.

(i) includes unearned fee

c) 2-110 B  Mandatory withdrawal
(1) Harassment:  If the lawyer knows or it is obvious that the litigation is becoming a form of harassment, the lawyer shall withdraw.(bad faith)

(2) Violate DR:  If lawyer lawyer knows or it is obvious that he will violate a DR.

(3) Incompetent:  If the lawyer’s mental or physical ondition won’t let him carry oput hsi representation effectively.

(4) Fired:  Or if the lawyer is discharged by his client.

(5) CanNOT withdraw just because client is making you crazy

d) 2-110 C   Permissive withdrawal
(1) Frivolous argument:  If the client insists on presenting frivolous arguments.  (Compare with harassment, supra; matter of degree - harassment more bad faith; raising frivolous argument less so).

(2) Client illegal conduct:  If client insists on pursuing illegal conduct based on your advice.

(3) Attorney illegal conduct:  If client insists that the attorney pursue illegal or unethical conduct whihc violates the rules.

(4) Difficult:  If client makes it unreasonably difficult for the lawyer to effectively do his job.

(5) Insist on contrary judgment:  If client insists in an unrelated matter, that lawyer engage in conduct contrary to his judgment.

(6) Failure to pay:  If the client deliberately fails to pay his bills.

(7) Some other good cause: for any reason why the alwyer canNOT complete hsi representation fairly

e) MR 1.16:  Attempt to loosen tight control clients had over their attorneys under the Code.  A lawyer may withdraw if it can be done without material adverse effect on the client’s interests (most states drop this or read it narrowly).

(1) 1.16(a) Mandatory withdrawal:  Very similar to its Code counterpart.

(a) attorney is going to violate rules

(b) sever physical/mental impairment

(i) not anxiety or concern

(2) 1.16(b) Permissive withdrawal:  More flexible than its Code counterpart.  Some of the new provisions are detailed below.

(a) No adverse material effect on client: If so, then permissible as long as

(i) there is a reasonable substitute

(ii) In MR state, tough to withdraw because you always materially harm by leaving client

(b) Using lawyer’s services to commit an illegal end
(c) Using lawyer’s servies to accomplish wrongdoing
(d) Repugnant:  Client insists on pursuing objective that the lawyer considers repugnant or imprudent.

(e) Financial burden:  Representation poses an unreasonable financial burden (hard to withdraw for this reason).  

(f) No fee. Client fails to satisfy financial obligation

(g) Other good cause:  Exists for the withdrawal (rare - usually a court order).

(3) Court order:  Lawyer must continue representation per court order.

(4) Notice:  A client must have reasonable notice of termination, inter alia  and property must be returned.

3. Upon Termination 
a) Continuing relationship:  Although the services end, a lawyer still has an ethical duty to continue to protect the client’s interests; indeed, the duty of confidentiality remains intact forever.

(1) although some courts waive if client is dead

b) Disengagement/Termination letter:  Lawyers should send the client a termination letter making it clear that the representation has ended.  (formal withdrawl letter)

(1) in writing   

(2) states matter is completed, relationship is over

(3) withdraw letter must state that client needs substitute lawyer

(a) must be clear or courts will hold you to relationship

IV. Protecting the Client-Lawyer Relationship Against Outside Interference
A. Communicating with Another Lawyer’s Clients
1. Introduction
a) Rule 4.2 Communication with Person Represented by Counsel:  In representing a client, a lawyer shall not communicate about the subject of the representation with a person the lawyer knows to be represented by another lawyer in the matter, unless the lawyer has the consent of the other lawyer or is authorized by law to do so.

(1) canNOT talk w/ anyone represented by counsel 

(a) unless apposing atty agrees

(2) applies only while representing client

(3) knowledge is implied

(a) std: whether reasonable lawyer would have suspected other party was represented

(4) Exception: can only talk 

(a) by court order

(b) opposing counsel consents

(5) Comment 2:  

(a) In the case of an organization, prohibits contact with

(i) managers, officers

(ii) those who may be iplicated in wrongdoing

(iii) those so closely aligned w/ organization that they bind themselves to the corporation

(b) NY S Ct: Thus, it is ok to interview to employees who were merely observers and canNOT be implicated in wrongdoing

(i) A blanket no contact rule is NOT appropriate in each case and is too costly

b) Rule 4.3 Dealing with Unrepresented Person:  In dealing on behalf of a client with a person who is not represented by counsel, a lawyer shall not state or imply that the lawyer is disinterested.  When the lawyer knows or reasonably should know that the unrepresented person misunderstands the lawyer’s role in the matter, the lawyer shall make reasonable efforts to correct  the misunderstanding.

(1) if unrepresented party misundertsands the lawyer’s role, the lawyer must clarify

c) Broad prohibition:  Rule 4.2 (Represented Party) is a broad prohibition that occurs in specific instances.

(1) The communication must occur while the attorney is representing the client.  If the attorney is not so acting, then he is free to talk to another attorney’s client.

(2) The communicating attorney must know that the client to whom she is talking is represented by an attorney (objective standard).

(a) knowledge is implied - whether a reasonable lawyer would have known

(3) The communication attorney is only forbidden to talk about the “subject” of another attorney’s representation.

(a) but on golf course, only say hi

(4) The prohibition does not apply if the other attorney consents to the communication or is authorized by law.

(5) A violation occurs if the attorney engages in forbidden communication through a third party.

(a) don't send someone to do your dirty work

d) Rationale for limiting access
(1) Pro
(a) Potential to weaken the opposing client’s resolve by casting doubt.

(b) Prevents disparagement of the opposing attorney to his client.

(c) Avoids getting damaging admissions.

(d) Prevents attorneys from learning something that they would otherwise not learn, such as information protected by the attorney-client privilege or work product protection.

(2) Con
(a) The result of Rule 4.2 is that attorneys generally forbid their clients from talking to the opposing attorneys and forbid opposing attorneys from talking to their clients.

(b) Inexpensive informal access is frustrated.

e) DR 7-104 Communicating with One of Adverse Interest:  (A) During the course of his representation of a client a lawyer shall not:

(1) (1)  Communicate or cause another to communicate on the subject of the representation with a  party he knows to be represented by a lawyer in that matter unless he has the prior consent of the lawyer representing such other party or is authorized to do so by law.

(a) lawyer representing a client canNOT cause another lawyer to talk w/ a party he knows is unrepresented.

(i) applies to civil and criminal law

(b) thus, informants ok, but information obtained via a bogus subpeona is NOT ok & will be supressed even though evidence obtained for prosecutor was authorized by law

(c) Prosecutors are authorized by law to get information and are oftern ototally immune from disciplinary action

(2) (2)  Give advice to a person who is NOT represented by a lawyer, other than the advice to secure counsel, if the interests of such person are or have a reasonable possibility of being in conflict with the interests of his client.

(3) The Code is narrower, defining the scope of forbidden communications to a “party” that the attorney knows to be represented by another attorney.

2. Civil Matters
a) No contact rule:  Under DR 7-104(A)(1), a “party” includes corporate employees whose acts are binding on the corporation (the corporation’s “alter egos”) or imputed to the corporation for purposes of its liability, or employees implementing the advice of counsel.  All other employees may be interviewed informally.  (Neisig jurisdiction).

(1) Rationale:  The concern of no-contact rules is the extent to which they cut off formal discovery.

(2) Blanket ban v. control group test:  A blanket ban interpreting “party” to forbid attorneys from interviewing all employees is too broad in its prohibition; while a control group test is too narrow.  Some jurisdictions still apply a control group test no-contact rule.

(3) Vicarious admissions:  Under the vicarious admissions rule, a court can admit statements made by an employee against her employer, even if that statement imputes liability to the corporation.

(a) Control group test:  Some states have very narrow vicarious admissions rules applying the control group test rejected in Upjohn.

(4) Current v. former employees:  Some courts apply the no contact rule to both current and former employees.  Others do not.

(5) Consequences:  Violation of the no-contact rule may lead to disqualification, suppression, or dismissal, depending on the facts and jurisdiction.

b) When the government is a party
(1) Varies by jurisdiction
(a) Bind government:  When the government is a party, only those officials that bind the government are covered by the no-contact rule.

(i) Rationale:  Avoid closing off avenues of discovery.

(b) Balancing test:  One court allowed plaintiff’s counsel to interview a social workers, but could not use those statements as vicarious admissions against the government.

3. Criminal Matters
a) Rule 4.2 and DR 7-104(A):  Both apply to civil and criminal proceedings.

b) Pre-indictment stage:  In one jurisdiction, the use of informants by government prosecutors in a pre-indictment, noncustodial situation, absent misconduct, will fall within the “authorized by law” exception to DR 7-104(A)(1).  Thus, the no contact rule does not apply to the pre-indictment stage; after a defendant has been indicted, his 6th amendment attaches.

(1) Balancing test:  Impose adequate safeguards without crippling law enforcement.

c) Heated debate:  Courts have rejected the test above; the Attorney General Thornburgh rejected the notion that state ethics rules can restrict federal prosecutors.  

(1) Modified:  Reno amended CFR - no contact rule applies to law enforcement and the DOJ, but there are 6 exceptions.

B. Improper Acquisition of Confidential Information
1. Ethical norms:  One court has held that the spirit of ethical norms precludes an attorney from acquiring confidential information about his adversary’s litigation strategy.  

2. Disqualification:  Some courts order disqualification when a lawyer tries to debrief an expert retained by the other side; other courts order suppression only.  

3. Dismissal:  Other courts have gone so far as to dismiss claims, if the attorney’s or party’s conduct is really heinous or egregious.

4. Misdirected fax?  Accidentally discovered confidential information - what to do?  One court says you can read it.  Another court takes a middle position allowing the attorney to read it, but then must notify the source and return copies if requested.

5. Secretly taping conversations?  The 11th Circuit called the conduct of Turow reprehensible when he allowed a defense lawyer to secretly record a conversation with one of his clients about a drug scheme.  Turow defended himself stating that neither clients or lawyers have the right to plan crimes secure from law enforcement.

6. If prosecutor tells all about you?  If you confess that you put real estate money in partner’s account by mistake (from sold real estate) and prosecutor announces your money laundering, court calls prosecutor’s remarks heinous but will dismiss disciplianry violations because prosecutor was working w/in scope of employment.

V. Financing Legal Services
A. The Role of the Marketplace
1. DR 2-106 Fees for Legal Services:  A lawyer shall not charge an illegal or clearly excessive fee.

a) A fee is excessive when a reasonable lawyer would without doubt think the fee excessive.  Factors to be considered:

(1) Time and labor, novelty and difficulty of issues, requisite level of skill.

(2) Likelihood, if apparent to the client, that the acceptance of employment will preclude other employment.

(3) Similar fees customarily charged in locality.

(4) Amount involved and results obtained.

(5) Time limitations.

(6) Nature and length of professional relationship.

(7) Experience, reputation, and ability of lawyers performing services.

b) Cert. case: Court held that reputation og alwyer and result of litigation were most important

c) Hourly or value billing?
(1) Result v. time:  Most lawyers charge hourly billing.  However, some argue for a value billing paying the lawyer for results, not time.  

(2) Fee-shifting statutes:  Under fee shifting statutes, which use a multiple of time and hourly rate to determine a fee, may result in an award in excess of the client’s recovery.

(a) Loser pays:  Fee-shifting statutes are a spin on the loser pays concept.  

(b) Award should not exceed recovery:  One justice dissented in a case involving a fee-shifting statute in which the attorneys were awarded fees in excess of the client recovery, opining that a fee shifting award should not exceed the recovery.

B. Unethical Fees
1. Rule 1.5 Fees:  Essentially the same as the Code DR 2-106(B) except that the Rules talk about fees being “reasonable,” not “excessive” as the Code does.  A lawyer’s fee shall be reasonable.  A new factor is whether the fee is fixed or contingent.

2. Non-refundable fees are excessive (Bushman)
3. Nonrefundable special retainer fees: Special retainer fees is advanced fee for services (same as above) and the money goes into client account; atty earns as he works.  The lawfulness of these types of fees varies by state.  Special retainer fees are nonrefundable regardless of how many hours put in.  NY was nervous about these fees because they interfered with the client’s right to discharge his attorney and have fees returned; and thus declared them illegal; no minimum fee retainer.  Still legal in other states.  

a) Contrast: General retainer 

(1) assures client of lawyers availability

(2) goes directly in lawyer’s account

4. Advance fees:  Advance fees are refunded if not used, based on an hourly rate.  

5. Writing requirement:  DR 2-106(B) and MR 1.5(b) do NOT require the fee agreement to be in writing, but 1.5(c) requires that contingent fees be in writing.  General fee agreements were exempted because the drafters did not want to impose undue burdens on attorneys.  But as a practical matter, all fee agreements should be in writing.

a) Benefits the client by allowing it to make an informed choice.

b) Benefits the attorney for purposes of fee collection.

c) EC-219: as soon as feasible after hired, it is desirable that atty clarify fee structure

d) Fee should be told to client within a reasonable time after agreeing

6. Minimum Fee Schedules = anti-competitive  
a) Market forces:  Today, market forces dictate the minimum fee.  The impetus is on the client to know the going rate.  The S. Ct. has struck down minimum fee schedules as anti-competitive, but that case is largely moot today.

b) VA’s minimum fee schedule for real estate is illegal under Sherman Act

c) Mandatory fee schedules illegal
7. Attorney canNOT enhance fee because of risk 
C. Contingent Fees and Statutory Limits
1. Contingency fee:  Based on the occurrence or lack of occurrence of an event (percentage of recovery).  Can be ANY %:  % outcome, % savings, etc

a) Two types:  Partial and complete contingency fees.

b) 2 Exceptions:  CFs canNOT be charged in criminal law or matrimonial cases.  (2-106, 1.5d)

2. Performance fee:  Arises usually in the context of a merger or acquisition where the attorney concludes a business deal.

3. DR 5-103(A) and Rule 1.8(j) Avoiding Acquisition of Interest in Litigation:  A lawyer shall not acquire a proprietary interest in the litigation, except he may contract for a reasonable contingent fee in a civil case.

a) Rationale:  Proprietary interests in the outcomes would detract from the lawyer’s objectivity (although could argue lawyer will still pursue with zeal).

b) Argument for CFs:  The best argument in favor of CFs is that they enable people who would otherwise not afford lawyers to have representation.  But this may not really be true since attorneys only charge CF if it exceeds what they could earn charging an hourly fee.

(1) Against Cfs: Encourage frivolous lawsuits

c) Contingency v. hourly fees:  A lawyer considers several factors in deciding which type of  fee to charge.

(1) Likelihood of success.

(2) How far away in time the recovery will be.

(3) Size of recovery.

(4) Amount of percentage.

d) Informed decision?  Since the attorney decides, not the client, whether to charge a CF or hourly fee, questions arise as to whether the client can make an informed decision.  The attorney has a duty to inform the client and must communicate the likelihood of success.  

4. Windfall allowed:  Courts generally allow contingency fees to amount to much a higher hourly fee rate because of the risk of loss to the attorney.  However, courts express interest in exerting more control over CFs in the PI arena.

a) PI attorneys deal with more unsophisticated clients who may not be capable of making informed decisions.

b) Potential abuses associated with CFs.

c) Big early recovery can result in windfall to attorney.

d) If there is a substantial chance of recovery, questions arise whether the client could make an informed decision.

e) State bars:  Some states place prohibitions on CFs in PI arena, others require attorneys to give their clients a CF Bill of Rights; clients have a right to bargain and right to cancel within 3 days.

5. Statutory Fee Ceilings
a) Reducing the size of CF arrangements:  Statutory fee ceilings cap the maximum contingency fee percentage.  Of course, clients are free to negotiate lower percentages.  Generally, challenges to fee capping laws are unsuccessful.

(1) Medical malpractice:  A court upheld a CA statute that capped attorney’s fees in medical malpractice actions.  

(a) Higher malpractice rates without caps (not necessarily true).

(b) Preventing frivolous suits and discouraging lawyers from holindg out for unrealistically high settlements (why assume lawyers will act unethically?)

6. Manhattan proposal:  The ABA has rejected a proposal which would make the contingent percentage applicable only to the value the lawyer adds to the client’s recovery (if $50,000 offer is rejected and jury awards $60,000, the atty gets contingency only on the$10,000.).  The proposal would place an impetus on attorneys to accept a settlement offer early on (w/in 60 days).  The basis is that a CF is reasonable only to the extent that the lawyer assumes some risk of nonpayment.  The ABA rejected the proposal because (1) it is difficult to predict percentages, and (2) there is no impetus on attorneys to accept early offers in the Code or MR.

7. Prohibition in criminal arena:  The Code and Rules forbids contingent fee in criminal cases.

a) A fee contingent on acquittal could prompt a lawyer to encourage his client to reject a favorable plea bargain and go to trial.

b) Lawyers would only take sure-winners.

c) May encourage dishonesty to achieve a particular outcome.

8. Prohibition in matrimonial arena:  The Code says CFs are rarely justified in domestic relations cases and the Rules impose substantial limitations on CFs in domestic relations matters.  Most states forbid CFs in matrimonial matters for the following reasons.

a) States have an interest in keeping marriages together.

b) Fee contingent on divorce may discourage lawyer from encouraging reconciliation.

c) Impinge on poorer spouse’s ability to get a good lawyer.

9. Future of contingency fees:  Perhaps the source of criticism aimed at CFs is really aimed at the attacking the types of lawsuits that can be brought.  Nonetheless, CFs are here to stay.

10. English system - loser pays:  An English attorney criticizes the English “loser pays” system because it is not enforced, it removes valid cases from being brought, and adds to litigation and negotiation.

D. Court-Awarded Fees
1. Two ways:  Courts choose one of two ways to determine the award of fees under a fee shifting statute.  

a) Lodestar:  Reasonable number of hours the prevailing party spent * reasonable hourly rate. (Court weighs 8 Hensley factors)

(1) when lawyer takes case on contingency, canNOT enhance fee based on risk

b) Billing judgment:  Proportionality between value counsel produces and the fee they receive (Rivera dissent).

2. Settlement Conditioned on Fee Waiver
a) Fee waiver:  Clients can waive their right to attorney fees.  Attorneys should protect themselves with a contract.

E. Mandatory Pro Bono Plans
1. Rule 6.1 Voluntary Pro Bono Public Service:  

a) A lawyer should aspire to render at least 50 hours/year of pro bono services.  

(1) many states leave 50 hours out

b) A lawyer should voluntarily made donations to clinical legal services.  

2. There is no counterpart in the Code.  

3. Should pro bono be mandatory or merely aspirational?  

a) Unfair to solo practitioners:  Perhaps a mandatory pro bono requirement would be unfair to solo practitioners than it would be for attorneys working for a large firm.

b) Unfair to specialists
c) Buyout plan?  Can an attorney pay someone else to perform his pro bono work?  Can an attorney donate money to a charity rather than doing pro bono?

4. Not appropriate for court to force matrimonial lawyer to represent indigents in criminal cases

5. FL : mandatory hours and reporting requirements

F. Syndicating Lawsuits (Financing stock in justice)
1. Divided:  Courts are divided as to whether to allow syndicated lawsuits to proceed.  Syndicated lawsuits involve investors financing legal fees to buy shares and then later receive a percentage of the recovery.  

a) Big cases require lots of money to litigate

b) Called shapatry - lawyers stirring up suits - by some states

c) Code and Rules are silent

G. Division of Lawyer’s Fees
1. Between Lawyers in Same firm: Division of fees within a firm is unregulated

a) Firm can pay lawyers as it choses

2. Between lawyers NOT in same firm
a) DR 2-107(A)(2):  A lawyer shall not divide a fee with a non-partner or non-associate unless the (1) client consents, (2) division made in proportion to services rendered (referral fees), or (3) total fee does NOT exceed reasonable compensation for services rendered

(1) consent requires full disclosure

(2) Based on extent of work each attorney does

(3) Total amount of legal fee and referral fee canNOT exceed a reasonable legal fee

(a) reasonable is the fee client would have paid if client went directly to the referred to attorney

(4) No finder’s fee

b) Rule 1.5(e):  A division of fee between lawyers who are not in the same firm may be made only if (1) division is proportional to services rendered, or, by written agreement with the client, each lawyer assumes joint responsibility for the representation; client consents to participation of all lawyers; and total fee is reasonable.

(1) divide fees by work performed   OR

(a) No $ if you just refer

(2) divide based on written agreement where referring lawyer assumes full responsibility for other attorney’s work

(a) if written agreement, can be finder’s fee

c) Gross: always put in writing

3. Referral fees:  The Code and MR differ as to how to treat referral fees.  The Code insists that the fee be proportional to services rendered ( no referral fee because fee must be the same as if client NOT referred).  The MR insists that the attorneys assume joint responsibility for the representation (by written agreement) putting an onus on the attorney to carefully choose to whom he refers a particular case.

4. Solo practitioners:  Complain of the Rules as discriminatory because they have a greater impact over large firms who have experts at their disposal and can refer intrafirm.

H. A law firm
1. DR 7.05:  lawyers can state that they practice in a firm only when they do

2. A firm does more than share a secretary and phones

I. Limiting Liability to Client

1. Lawyer canNOT limit his liability for malpractice to a client

2. MR 1.8 (h) Prohibited transactions
a) No prosepctive agreements limiting liability unless client is represented by counsel

(1) must suggest they get an attorney to represent them
b) canNOT settle claim for malpactice w/o suggesting that client (old client) is represented by attorney

(1) ok if client understands and wishes to pursue

(2) but get it in writing: he was advised, he understood, he thinks okay

VI. Concurrent Conflicts of Interests
A. A Topology of Conflicts
1. Difference between transactional v litigation and civil v criminal

a) litigation: lawyer obligated to use every means possible to convince court of her client’s position

(1) must be objective & partisan

b) Transactional: lawyer held to a lower std because objectiveness and partisan is not required

(1) EC 5-14: when representing 2 or more parties with different interests, etc. 

(a) there can be a conflict of interest even if the 2 client’s do NOT have opposing views

(2) Resolve all doubts against the propriety of the situation

(a) if you take on more than one client, your unethical conduct can hurt both clients

2. Code does NOT mention difference between litigation and transactional

3. Consequence:  The attorney must withdraw from representation of all the clients because he has gained confidential information through the representation.

4. Code
a) Balancing test:  The Code balances on the one hand, the desire to maintain highest ethical standards for attorneys, and on the other hand, preserving the client’s right to free choice.  

b) Canon 5: lawyer should exercise independent professional judgment on behalf of the cleint free from external interests (personal interests, financial interests, other cleint’s interests) 

(1) key is loyalty to the client, free of other interets

5. Two flavors:  Actual and potential (usually courts do not interfere with potential conflicts)

a) Actual conflict: canNOT take on that representation

b) Possible conflict: 

(1) if you want to get involved, then each client needs to evaluate that for themselves; requires full disclosure of the detriments

(a) ex: representing insured and insurer 

B. Transactional: Arise when attorney finds there is a commonality of interests between 2 clients

1. To take on 2 clients w/ a common interest/objective (ex; real estate deal), atty must make sure that the parties agree to all the terms and that full disclosure has been made and consent
2. DR 5-105(A): A lawyer shall decline proffered employment if the exercise of his independent judgment in behalf of a client will be or is likely to be adversely affected by the acceptance of the proffered employment, or if it would be likely to involve him in representing differing interest , except to the entent permitted under DR 5-105(C)

a) don’t take on  2 clients w/ differing interests if it will effect independent judgment 

3. DR 5-105(B):  A lawyer shall NOT continue multiple employment if the exercise of his independent professional judgment in behalf of a client will be adversely affected by his representation of another client, or if it would be likely to involve him in representing differing interests, except to the extent permitted under DR 5-105(C).

a) if conflicts, must withdraw from all clients 

4. DR 5-105(C):  A lawyer may represent multiple clients if it is obvious that he can adequately represent the interests of each and if each consents after full disclosure.

a) even though situation in A & B above exists, atty may continue as long as there is full disclosure 
(1) pro’s
(a) financial savings of doing same work for both

(b) time savings 

(2) con’s
(a) cleints must understand that you do NOT represent them individually; that your role is to make sure title passes legally

(b) advise that you canNOT provide individual advice on contract, price, etc.

(3) suggest that they consider separate attorneys in case there is a conflict

(4) if a conflict does arise later, advise that THEY need to get together and agree to terms to get the deal done

5. DR 5-105(D): If a lawyer is required to decline employment or to withdraw from employment under a  Disciplinary Rule, no partner or associate, or any other lawyer affiliated with him or his firm may accept or continue such employment 

a) once atty disqualified from representing client, no attorney in the firm may represent the client
6. M Rule 1.7(b):  A lawyer shall NOT represent a client if the representation may be materially limited by the lawyer’s responsibilities to another client or to a third person, or by the lawyer’s own interests, unless:

a) The lawyer reasonably believes the representation will NOT be adversely affected, and 

b) The client consents after consultation 

(1) consultation must include implications of common representation re: pros and cons, benefits and risks involved)

c) STD:  Must make sure that by taking on the representation, the client won’t be adversely affected.

7. M Rule 2.2 Intermediary:  A lawyer may act as intermediary between clients if

a) He consults with each concerning the implications of the common representation, including the advantages and risks, and the effect on the attorney-client privileges, and obtains each client’s consent to common representation; 

b) Reasonably believes matter can be resolved in clients’ best interests, that each client can make an informed decision, and that there is little risk of material prejudice if unsuccessful; and 

c) Reasonably believes that the common representation can be undertaken impartially and without improper effect on other responsibilities.

8. M Rule 2.1 Advisor:  In representing a client, a lawyer shall exercise independent professional judgment and render candid advice.  In rendering advice, a lawyer may refer not only to law but to other considerations such as moral, economic, social and political factors, that may be relevant to the client’s situation.

C. Client-Lawyer Conflicts
1. Courts always imply a lawyer-client relationship when the client expects that the lawyer is acting in a representative capacity
2. Business Interests
a) DR 5-104(A): Limiting Business Relations with a Client:  A lawyer shall not enter into a business transaction with a client if they have differing interests and if the client expects the lawyer to exercise his professional judgment, unless client consents.

b) DR 5-104(A):  Applies not only to transactions in which the lawyer is representing the client, but also to any transaction in which an ordinary person would look to the lawyer as a protector rather than an adversary.

(1) Three step process:  

(a) Was the person the lawyer’s “client”?

(b) Did the person expect the lawyer to exercise his professional judgment for the person’s protection?

(c) Did the lawyer make a full disclosure and obtain the person’s knowing and voluntary consent?

(2) Ex:  In real estate deal between atty and client, if the other party is NOT a client w/ differing interests, it is irrelevant.  The court says even though they are dealing at arm’s length, client’s expect lawyer’s to protect them even where they are not acting as lawyer-client.  Attorney must make full disclosure if there’s any chance that the client may think that the lawyer is protecting them.  

c) Full disclosure:  The transaction may occur if the client consents after full disclosure.

(1) Informing client as to how interests might differ.

(2) Suggest that client should seek independent counsel.

(3) There is no ‘rule’ as to what full disclosure is

(a) it depends on facts and circumstances

(b) should explicitly say that you are NOT acting as client’s attorney  

d) Rule 1.8(a):  When a business agreement between a smart attorney and ignorant client, courts in MR states protect the client’s interests to ensure clients are not exploited by lawyers’ superior knowledge.  Under 1.8(a), an attorney must fully disclose the transaction and terms, client must be given the opportunity to seek the advice of independent counsel, and the client must consent in writing.

(1) actual disclosure must be fair and reasonable

(a) NOT fair and reasonable if the terms in any way benefit the lawyer

(2) deal between lawyer & client better be favorable to the client or the lawyer risks disciplinary action 

e) Interests Adverse to Clients
(1) Limits:  There are limits on a lawyer’s financial interests with others if these could compromise the lawyer’s loyalty to clients.

3. Media Rights  
a) DR 5-104(B):  A lawyer shall not acquire media rights prior to the conclusion of the representation.  This may look “bad” because lawyers would be getting paid with dirty money as a result of the media’s interest in guilty defendants.  Fear that lawyers may have a stake in the outcome of the matter - more interested in what makes a better story than what is best for the client.                             

b) Rule 1.8(d):  A lawyer shall not acquire media rights relating to the representation prior to the conclusion of the representation.

c) Post-representation media rights:  Lawyers are perfectly free to secure media rights after the conclusion of their representation of a client.

d) If client agrees to give rights to attorney in fee contract

(1) this is a disciplinary violation

(2) will not reverse conviction, client stays in jail

e) Waiver of conflict:  One court held that a defendant has a due process right to promise counsel the media rights to his story if the defendant knowingly waives the potential conflict.

4. Financial Assistance and Proprietary Interests
a) DR 5-103(A) & Rule 1.8(j):  A lawyer shall not acquire a proprietary interest except he may acquire a lien and contract for a CF in a civil case.

(1) attorney may not loan any money to P because it affects lawyer’s objectivity

b) DR 5-103(B) v. Rule 1.8(e):  Under 5-103(B), a lawyer shall not advance financial assistance to his client, except he may advance expenses of litigation, investigation, medical examination, and presenting evidence.  Under Rule 1.8(e), a lawyer shall not provide financial assistance except he (1) may advance court costs and expenses of litigation, and (2) a lawyer representing an indigent may pay court costs and expenses of litigation [new].

(1) Advance means the client is ultimately responsible

(2) Key difference: rules go further than code allowing lawyer who represents indigent to pay court costs and litigation expenses
(3) Extra-litigation expenses:  Lawyers cannot advance other extra-litigation expenses such as living expenses for a client even though it may help poorer clients.

(a) Risks associated with loans is too great which may affect lawyer’s objectivity 

(b) Client may lose confidence in the attorney.

(i) client thinks lawyer only cares about winning to re-coup loan not to help client

(c) Unfair competition - larger firms can advance more money

c) In sum, 

(1) DR 5-103(B):  Permits a lawyer to advance the costs of litigation and related expenses as long as the client remains ultimately liable for them.

(2) Rule 1.8(e):  Allows the lawyer to make repayment contingent on the outcome of the matter and to waive repayment if the client is indigent.

5. Fee-Payor Interests
a) DR 5-107(A):  Except with consent after full disclosure, a lawyer shall NOT (1) accept compensation for his services from one other than his client or (2) accept anything of value related to the representation from one other than the client.

b) Rule 1.8(f):  A lawyer shall not accept money from one other than a client unless:

(1) The client consents after consultation;

(a) consents to other party & that they are paying 

(2) There is no interference with the lawyer’s independence of professional judgment or with the client-lawyer relationship; and

(a) ie.  funding source canNOT call the shots

(3) Information relating to representation of a client is protected per Rule 1.6.

c) DR 5-107(B) & Rule 5.4(c):  A lawyer shall not permit a person who recommends, employs, or pays the lawyer for another to direct or regulate the lawyer’s professional judgment.

(1) adds that the funding source is NOT privy to confidential info  

d) Permutations:  Insurance companies, employers, etc.

6. Related Lawyers and Significant Others
a) Code:  Does not specifically address this issue.

b) Rule 1.8(i):  A lawyer related to another lawyer as parent, child, sibling, or spouse shall not represent a client in a representation directly adverse to a person who the lawyer knows is represented by the other lawyer except upon consent by the client after consultation regarding the relationship.

(1) must disclose relationship

(2) client needs to be able to make an informed decision

c) No firm imputation
(1) even if an attorney in the firm is disqualified based on relationship, no imputation to other attorneys in firm

d) Husband-wife:  A NY court would not find a conflict where a client was represented by a husband whose wife had previously represented the defendants.  Although the wife may have a financial incentive in seeing her husband prevail, to divulge confidences to him would have violated ethical and statutory rules.  Furthermore, although the close relationship raises the possibility of an inadvertent breach of confidence, attorney-spouses are simply cautioned to adhere carefully to ethical guidelines.

(1) no automatic imputed withdrawl for related attorneys

e) Private and public lives
(1) Michigan:  Extends Rule 1.8(i) to lawyers in a “cohabitant relationship” and directs lawyers who are dating to disclose if the relationship would raise questions in the minds of their clients.

(2) California:  Requires lawyer to reveal if another party’s lawyer is a close relative, lives with him, or has an intimate personal relationship with him.  No privacy allowed because it works to the detriment of client

7. Matrimonial/Divorce
a) Under the code DR 5-105 and the rules 1.7, a lawyer has tremendous discretion in deciding whether you can take on both sides

(1) requires full disclosure and consent
(a) includign getting another lawyer’s opinion

b) In most states, as long as the lawyer jumps through all the hoops by making reasonable decision & gave reasonable warning, then the divorce decree & settlement stick

c) Today, more common objective representation occuring

8. A Lawyer’s Legal Exposure
a) Crime or liability:  Where representation of a client could lead to information implicating the lawyer in a crime or exposing the lawyer to civil liability, a conflict may exist.  

b) Cross-examination:  Where a lawyer may be implicating during cross-examination of witnesses, there is a great conflict because the lawyer will want to steer clear of any matters or testimony which might expose the lawyer’s complicity.

D. Client-Client Conflicts
1. Criminal Cases (Defense Lawyers)
a) Once disqualified, no appeal
b) Concurrent conflicts:  Issues of concurrent conflicts between clients in criminal representation arise when a single lawyer represents two or more defendants.

c) Arises:  The conflicts issue arises in an inverted way when a defendant wants to hire a lawyer and the judge refuses to allow the lawyer to represent the defendant on  the ground that the lawyer has a disqualifying conflict.  

(1) Defendant’s arguments:  That he has waived the conflict, and denying his choice of counsel violates the 6th amendment.

(2) Prosecutor’s argument:  Lawyer cannot ethically or constitutionally represent the defendant.

d) EC 5-15:  If a lawyer is going to undertake representation of multiple clients having potentially differing interests, he must weigh carefully the possibility that his judgment may be impaired or his loyalty divided if he accepts or continues the employment.  A lawyer should never represent clients with different interests.

e) EC 5-17:  Situations involving potentially differing interests (co-defendants in a criminal case, co-plaintiffs in a personal injury case, an insured and insurer, and beneficiaries of the estate of the decedent) may not give rise to a conflict.

f) DR 5-105(B):  A lawyer shall discontinue multiple employment if the exercise of his independent professional judgment in behalf of a client will be adversely affected by his representation of another client, or if it would be likely to involve him in representing differing interests, except to the extent permitted under DR 5-105(C).

g) DR 5-105(C):  A lawyer may represent multiple clients if it is obvious that he can adequately represent the interests of each and if each consents after full disclosure.

(1) full disclosure of potential conflicts by giving examples

(a) differing defense strategies

(b) plea bargaining

(c) one D testifies and one D does NOT

h) M Rule 1.7(a): A lawyer shall NOT represent a client if the representation of that client will be directly adverse to another client unless:

(1) the lawyer reasonably believes the representation will NOT adversely affect the relationship with the other client; and 

(2) each client consults after consultation

(3) This is stricter than b 
i) M Rule 1.7(b):  A lawyer shall NOT represent a client if the representation may be materially limited by the lawyer’s responsibilities to another client or to a third person, or by the lawyer’s own interests, unless:

(1) The lawyer reasonably believes the representation will not be adversely affected, and 

(2) The client consents after consultation (implications of common representation and advantages and risks involved .

(a) Consequence:  The attorney must withdraw from representation of all the clients because he has gained confidential information through the representation.

j) MR 1.7 Comment
(1) Be extra careful and note if there is any opportunity that you might be less zealous in representing one client over another

(a) public prosecutor has heavier burden in seeking justice

k) Potential conflict:  A potential conflict is insufficient to impugn a criminal conviction.  

l) 6th amendment:  To establish a 6th amendment violation, a defendant would have to demonstrate an actual conflict of interest adversely affected his attorney’s performance.

m) Multiple defendants:  There are several reasons for not requiring each defendant to have separate counsel.

(1) Expensive

(2) United strategic defense (o/w would be hard for defendants to mount best possible defense).

(3) Denies certain defendants the right to choose counsel

n) Turning conflicts into 6th amendment claims
(1) Wheat:  The issue in Wheat was whether the federal district court erred in rejecting a defendant’s waiver of his 6th amendment right to a conflict-free attorney.  Although criminal defendants have a 6th amendment right to counsel, that right is not absolute.  Federal courts also have a duty to insure attorneys meet ethical standards.  Thus, even if the defendant knowingly and voluntarily waives his right to a conflict-free attorney, the court can reject that waiver.  The district court’s rejection of a waiver is tested under an abuse of discretion standard.

(a) Public’s interest in making sure guilty verdicts stand.  Denying a defendant the right to share an attorney deprives that argument later if he is convicted.

(b) Sympathy by appellate courts for D/C judges who are faced with this Catch-22 situation.  If the court allows multiple representation and D is convicted, D will argue on appeal that he was denied his 6th amendment right to a conflict-free attorney.  If D is denied multiple representation and is convicted, he will argue that he was denied effective assistance of counsel.

(2) 6th amendment violation:  Occurs only if:

(a) Actual conflict of interest or serious potential conflict of interest.

(b) Actual prejudice (but for test - D would have to prove his innocence to show actual prejudice).

(3) Questions to consider
(a) Does one D look more “guilty” than the other?

(b) Do the Ds have inconsistent defenses?

(c) Will the prosecutor’s evidence strike the Ds unequally?

(d) Will the attorney be forced to be less adversarial to one client over the other (witness selection and examination)?

(e) Different sentencing?

o) Bottom line:  A defense attorney can never represent multiple defendants if representation for one client will cast blame on another client.

(1) and judges are given discretion in disqualifying attorneys to avoid appearance of impropriety or unfairness

2. Criminal Cases (Prosecutors)
a) EC 7-13:  The responsibility of a public prosecutor differs from that of the usual advocate; his duty is to seek justice, not merely to convict.

(1) heavier burden for prosecutor

b) Rule 3.8 Special Responsibilities of a Prosecutor:  Rules for what a prosecutor shall and shall not do in a criminal case.

(1) Prosecutors in accordance with the Code and MR have special responsibilities.

(2) There is no discovery in criminal law, so the prosecutor may have more information than the defense attorney may have.

(3) The reality is that prosecutors are advocates and they want convictions.  It is easier to obtain a conviction by dispensing of good defense attorneys.  Disqualification makes it difficult for the defendant to raise on appeal ineffective assistance of counsel.

3. Civil Cases
a) Multiple representation:  Allowing attorneys to represent clients who have differing interests but the same goal (such as in a real estate transaction), makes for less expensive, expedited, non-duplicative transactions.  If the attorney believes he can take on a multiple representation, and can jump through the DR 5-105(C) hurdles, then he may represent (obvious, consent after full disclosure).

b) Full disclosure:  Defined in the case law as a duty to inform.  A lawyer must explain clearly to their client their thought process (what is good and bad for the representation) and look to what other attorneys in the community are doing (appearance).

(1) Canon 9:  Lawyers should avoid even the appearance of professional impropriety.  EC 9-1, lawyers should promote confidence in the legal profession.  EC 9-2, public confidence in the law and lawyers.  

(2) Good for clients:  More efficient, more expeditious, cheaper.

(3) Bad for clients:  Lawyer cannot represent either of their interests; rather the lawyer represents the deal.

c) Confidentiality and privilege in joint-defense and multiple representation
(1) Scope of privilege:  Where an attorney acts for two or more parties having a common interest, neither party may exercise the attorney-client privilege in a subsequent controversy with the other.  Joint clients do not enjoy the privilege in a civil proceeding between them.

(2) Duty to inform:  Conflict between the duty of confidentiality and keeping a client informed.  NY has held that the confidentiality duty is superior to the duty to inform.  

(3) Waiver:  No party to a joint-defense privilege may waive it without the consent of the others (in anticipation of litigation).  Unanimity is required to assure joint defense efforts are not inhibited by the fear that one party may subsequently unilaterally waive the privileges of all the participants.  The 4th Cir. also extends the waiver to work product.

d) Rule 2.2 Intermediary:  A lawyer may act as intermediary between clients if

(1) He consults with each concerning the implications of the common representation, including the advantages and risks, and the effect on the attorney-client privileges, and obtains each client’s consent to common representation; 

(2) Reasonably believes matter can be resolved in clients’ best interests, that each client can make an informed decision, and that there is little risk of material prejudice if unsuccessful; and 

(3) Reasonably believes that the common representation can be undertaken impartially and without improper effect on other responsibilities.

e) Rule 2.1 Advisor:  In representing a client, a lawyer shall exercise independent professional judgment and render candid advice.  In rendering advice, a lawyer may refer not only to law but to other considerations such as moral, economic, social and political factors, that may be relevant to the client’s situation.

f) Litigation:  In litigation, a lawyer must be certain that each client is in the same position and that they will not conflict with each other as to testimony, goals, interests, etc.  The lawyer should avoid one client’s testimony compromising another’s.

g) IBM v. Levin:  The law firm CBM represented Levin in an antitrust action against IBM.  Before and during that action, CBM was representing IBM on unrelated matters.  IBM moved to disqualify CBM from representing Levin in the antitrust action.  CBM argued that DR 5-105 did not foreclose the representation since there was no adverse effect and they were NOT representing 2 clients on the same matter at the same time.  Further, as a client, IBM came and went.  Court looked at the entire relevant time period.  The court, rejecting this argument, concluded that it is likely that some adverse effect on the attorney’s exercise of his independent judgment on behalf of a client may result from the attorney’s adversary posture toward that client in another legal matter.  5-105 applies: full disclosure & consent required.

(1) Court said that even though IBM came and went, IBM was a client because IBM viewed themselves as clients

(a) no such thing as constructive knowledge; so IBM did NOT have to be aware that CBM was counsel just because they were served w/ court papers 5 years ago.

(2) Current conflict: Court says 5-105 applies because this is a current conflict even though IBM left and came back and even though attornye did NOT represent IBM for all the years they represented Levin.

(3) Disqualification not too harsh:  CBM also argued unsuccessfully that disqualification was too harsh a sanction because no harm was done.  But the court responded that attorneys must also observe their obligations of undivided loyalty to his client.  Court was concerned about appearanc of impropriety to outside world.  

(4) Interlocutory:  Appeals from grants or denials of disqualification motions are interlocutory.

(5) D/C catch-22:  The Appellate Court is simply second-guessing the D/C and D/C’s are in a difficult position anyway.

(6) Varying standards for feds:  Federal courts can adopt any code for their controlling standard; there is  (the Code, MR, the state’s rules, or even its own standard).  The court, however, does have the power to regulate the ethical standards of the lawyers who practice in front of them.

(7) Onerous Canon 5 burden:  The burden is clearly on the attorney to determine whether she ought to take on representation.

(a) Any adversity against a client is prima facie improper under both code and the rules to represent party in a matter and then represent opposing party in another matter.

(8) Substantial relationship test:  If lawyer completes work for client A, who leaves and later takes on client B.  If the matters are significantly different, there is no conflict, even if client B is adverse to client A.  However, if the matter for client B is substantially the same as the matter the lawyer handled for client A, there is a problem.  Lawyer owes loyalty to A. 

(9) Turning over work product:  In IBM, the court ordered CBM to turn over work product to Levin’s substitute counsel, but this does not always happen.  Also, allowed for period of conferrral between Levin’s 2 attorneys.  Courts tend to look carefully at the subject matter of the representation even though one attorney may be representing opposing clients.  

(a) work product includes all information worked/gathered in preparation for litigation

(i) factual: taking witness statements, calls

(ii) mental impressions: strategy sessions

(iii) pleadings are NOT work product

(b) some courts disqualify work product when lawyer is disqualified

(i) this court passed it on

(c) Conferral order: sometimes, sometimes NOT

h) Jelco:  

(1) If subject matter differs, no disqualification.  However, where adverse to 1st client by representing 2nd client, not permitted

(2) Just because the client fired the lawyer for unethical conduct does make make him a former client. The court considers that he was a client at the relevant time.  

(3) DR 5-105 complied with

(a) law firm discussed w/ Jelco 3 times

(b) need to handle disclosure on an ongoing basis

(c) client consent does NOT cure every conflict

(i) must be obvious that its not malpractice to take on multiple representations

(a) here court, based on below, found that consent was adequate

i) Defining DR 5-105(C) “obvious”:  Whether something is obvious depends on:

(1) Nature and subject matter of the litigation and similarity of the actions (two contract actions, overlapping parties)

(2) The questions/issues in dispute (one K, several Ks, same facts, statutory construction)

(3) Type of information the attorney had access to in the course of representation (confidentiality concern)

(a) impermissible to use confidential info to hurt client or to lawyer’s advantage

(4) Whether client was in a position to protect her interests (was the firm up front and did it effectively disclose and explain the pros and cons?)

(a) vulnerability of client

(5) If a governmental body is involved, there is a higher duty on attorneys in the public sector.

(6) Model Rules:  Basically same analysis, same result.  The court would have to determine whether the lawyer believed the representation  would not have been affected and whether the client consented after full disclosure.

j) Canon 9: even if a lawyer does everything right under 5-105, attorney can commit unethical conduct because attorney is to avoid even the appearance of professional impropriety
(1) EC 9-1, lawyers should promote confidence in the legal profession.  

(2) EC 9-2, lawyers should promote public confidence in the law and lawyers.  

(3) EC 9-3, 

(4) These 3 EC’s give judge a chance to decide if conduct is ethical

(a) thus, in code states, Canon 9 can be used to override 5-105 to slap lawyer on hand when there is no other way to take disciplinary action. 

k) Standing to object:  Answer not uniform.

(1) Some courts suggest that only a client has standing to complain.  

(2) Others allow non-clients to do so on the theory that if a lawyer is violating an ethical rule, the court needs to know about it.

(3) A third group of cases take a middle road.

(a) Perhaps non-client has standing if he can demonstrate that opposing counsel’s conflict prejudiced the non-client’s rights, or

(b) that it would prejudice the proceedings, or

(c) implicate the public interest

(d) In some cases, the client may still have the right to waive the conflict.

l) Imputed conflict:  In a firm, a lawyer must check with the other colleagues to make sure they did not represent a client adverse to the one currently under consideration.

m) Consequences of conflict allegation:  Lawyers hit with conflict allegations face various inconveniences.  Conflict allegations may be wielded as strategic devices by the opposing side.

(1) Time consuming

(2) Client paying for resolution of conflict allegation

(3) Lawyer being charged with unethical conduct which alienates the client and makes him wary about return business.

(4) Client may decide it does not want to pay or be involved in litigation where the lawyer tries to clear its name.

n) Arguing different positions of same issue (“hot and cold”):  A lawyer may represent parties having antagonistic positions on a legal question that has arisen in different cases, unless representation of either client would be adversely affected.  Thus, it is ordinarily not improper to assert such positions in cases pending in different trial courts, but it may be improper to do so in cases pending at the same time in an appellate court.  

(1) M Rule 1.7 cmt. 9: representing clients in the same appellate tribunal where there opposing positions, can be a problem

(a) Establishing precedent: if a lawyer arguing one side is going to materially undercut the position of another lawyer arguing the other side, this may be a problem.

(i) impact if this is a same circuti decision

(2) nothing addresses in the code

(3) ABA advisory opinion:  It is not advisable to argue opposing sides of the same issue if there is a likelihood that precedent would be established.  

(a) In all cases, the client should be informed.

(b) Bottom line:  Exercise caution.

(4) Gross : agrees w/ M Rules

(a) if the firm’s arguments/decisions/legal positions to the court have any possibility of effecting 2nd client, you have to consider this unethical conduct

(b) thinks that appellate std should be considered the lowest std to guide you.

(5) Denying “hot and cold” arguing:  Harms clients.

o) Limiting liability:  Depends on the jurisdiction.  In a Code state, an attorney can never limit his liability for malpractice.  In a MR state, it is possible if permitted by law, client independently represented, and warning to client.

(1) Strict DR 6-102 Limiting Liability to Client:  A lawyer shall not attempt to exonerate himself from or limit his liability to his client for his personal malpractice.

(2) Liberal Rule 1.8(h):  A lawyer shall not make an agreement prospectively limiting the lawyer’s liability for malpractice unless permitted by law and the client is independently represented in making the agreement or settle a claim for such liability with an unrepresented client or former client without first advising that person in writing that independent representation is appropriate in connection therewith.

4. The Insurance Triangle
a) Obligation to defend
(1) Indemnification:  Insurance company is obligated to indemnify insured up to policy limit.  The insurance company’s obligation to defend is much broader than its obligation to indemnify.

(a) Insurance company retains right to control the defense.

(b) Insured in even of accident, must notify insurance company, cooperate with the defense, and payment must be subrogated with insurance company and the third party.

(2) No conflict of interest
(a) Defense attorney:  Being paid by the insurance company, but represents the insured.

(b) No conflict of interest:  Because the insurance company and the insured have a community of interest (common objective), i.e., to minimize recovery.

(i) No conflict if complaint against insured alleges conduct within the policy and seeks damages below policy limit.

(ii) No conflict if the complaint alleges conduct clearly outside policy limits.

(3) Possible conflict of interest
(a) Coverage disputes:  However, with respect to coverage disputes, conflicts can arise when the conduct may fall within or outside policy limits.  

(i) Intentional acts:  One who intentionally injures another may not be indemnified for any civil liability.  However, one whose intentional act causes an unintended injury may be so indemnified.

(ii) Excess claims (complaint against insured seeking damages above policy limits against the insurance company)

(a) Settlement:  When a complainant against the insured has made a settlement offer within the policy limits, the insurance company may have differing interests with the insured.  Counterclaims, fraud or collusion by insured give rise to problems.

(b) Ethical trap:  The defense attorney’s allegiance is geared toward the insurance company (paying his bills), but his primary allegiance is to the insured.  This gives rise to an ethical trap.

(c) Confidential information:  An insurance company is estopped from disclaiming liability based on confidential information that the attorney used or learned.  Issues of confidentiality arise between the insured and the attorney.

(i) Rule 1.8(f):  When a third party pays for representation, the third party must understand there is a confidential relationship between the attorney and primary individual.

(ii) Guidelines:  Generally, where potential excess liability does develop, the defense counsel should notify the insured to hire his own attorney.  The insured’s attorney has the right to be informed of settlement negotiations, but the insurer retains the right whether to accept the settlement.  

(iii) Coverage disputes:  The insured can continue to allow insurer’s attorney to represent him, or can hire his own attorney, the reasonable expenses of which would be paid by the insurer.

(d) Public policy:  One court rejected an argument by an insurer to refuse to cover an insured dentist who was convicted of criminal sexual abuse.  The insurer argued that public policy precluded indemnification for liability arising out of a crime.  The court responded, “the mere fact that an act may have penal consequences does not necessarily mean that insurance coverage for civil liability arising from the same conduct is precluded by public policy.”  In addition, the language of the policy “clearly indicates an intent” to indemnify for damages arising out of the dentist’s actions.

(i) Jury:  The case was sent to a jury, however, to determine whether the sexual contact occurred in the course of professional dental services.  If not, the policy excluded indemnification for conduct not arising out of the course of professional dental services rendered.

(ii) Punitive damages:  Under no circumstances, can the insurer be compelled to indemnify the dentist for punitive damages.

E. The Advocate Witness Rule
1. Code v. MR:  Under the Code, automatic disqualification, whereas under the MR, only personal disqualification.  Thus, if an attorney is called as a witness, under the Code, the entire firm is disqualified.  Under the MR, however, only the lawyer himself is disqualified.

a) DR  5-101(B) [automatic disqualification]:  A lawyer shall not accept employment if he knows that he or a lawyer in his firm ought to be called as a witness.  If he may be called as a witness, he can accept employment IF
(1) Testimony will relate to an uncontested matter.

(2) Testimony will relate to a matter of formality.

(3) Testimony will relate to nature and value of legal services.

(4) As to any matter, if refusal would work a substantial hardship on the client because of the distinctive value of the lawyer or his firm as counsel in the particular case.

b) MR 3.7 Lawyer as Witness [personal disqualification]:  A lawyer shall not act as advocate at a trial in which the lawyer is likely to be a necessary witness except:

(1) Testimony relates to an uncontested issue,

(2) Testimony relates to the nature and value of legal services, or

(3) Disqualification would work substantial hardship on client.

(4) A lawyer may act as advocate in a trial in which another lawyer in the lawyer’s firm is likely to be called as a witness unless there is a conflict of interest.

c) Rationale:  There are several policies behind the advocate-witness rule:

(1) Credibility and persuasiveness:  Jury may accord lawyer’s testimony too much weight because lawyers are more credible and persuasive and have a unique knowledge of the case.

(2) Professional courtesy:  Professional courtesy may handicap the opposing lawyer from effective cross-examination.  

(3) Appearance:  Looks bad to outside world; question whether the lawyer has compromised his integrity on the stand in order to prevail.

(4) Jury confusion:  Jury might not distinguish between lawyer’s role as a witness and as an advocate.

VII. Successive Conflicts of Interests
A. Private Practice
1. Lawyer cannot represent new client against former client if there is
a) adverstiy and 
b) a substantial relationship between the matters
2. Code concentrates on 3 areas:

a) Canon 4: this is most important-confidentiality must be maintained; obligation continues forever even if not a client

b) Canon 5: concentrates most on 2 concurrent clients, however, the duty of loyalty remains

c) Canon 9:  lawyers should avoid the appearance of impropriety.  Code doesn’t like lawyers in opposition to former clients.

d) In code states, courts combine the 3 canons forming the substantial relationship test

3. Goal:  The goal of the substantial relationship test (regardless of jurisdiction), is to protect a former client’s expectations of confidentiality, and to a lesser extent, loyalty.

4. Substantial relationship test (code):  A lawyer cannot represent a client who wants to sue a former client (usually competitors) in which the subject matter of the current representation is the same or substantially the same as the subject matter in the previous representation.  

a) Subject Matter: 

(1) Narrow definition:  same or substantially the same
(a)  (profitabilit, marketing, operation, etc)

(2) Broad definition : Posner’s three prong test: (broadens substantial relationship test)

(a) Look at the prior representation and scope

(b) Look at the scope of the current matter

(c) Even if the subject matters are not identical, the court looks at whether there is a possibility that any information that pertains to the prior matter that could be relevant to the new matter, whether the things that the attorney learned from former client might be relevant in the suit w/ new client.  If there is any possibility of relevancy, then there is a substantial relationship between former and new.

(3) Thus, any overlap of facts/issues/information in old and new matter = substantial relationship

(4) 2d Cir broad test:  Disqualification required only if  the issues are substantially related.  If it doesn’t look like the former client was harmed, the lawyer may continue representation.  This is a rare exception.

(5) Some circuits, disqualify only where the relationship between the two adversely effects the trial outcome

b) Two presumptions
(1) Conclusive presumption: Confidential information has passed from client to attorney.

(2) Those confidences were shared by all the attorneys in the law firm.

5. Rule 1.9(c) codifies substantial relationship test:  A lawyer or present or former firm who has formerly represented a client shall not thereafter:

a) Use information to disadvantage of former client.

b) Reveal information with respect to former client.

6. Attorneys can represent economic adversaries.  We allow attorneys to specialize and represent competitors.  To disqualify, clients must be in adverse positions.

7. 7th Cir. reading:  The 7th Cir. interprets “substantially related” extremely broadly such that there is a conclusive presumption that the lawyer learned confidential information with the former client and that that information was shared firm-wide.  

a) Who is a “former client”?  To determine who is a former client, the court asks what a reasonable client would believe (whether the “former” client believed information was going to be kept confidential), not what the attorney says.

(1) court implies a lawyer-client relationship for a biz entity where it looks reasonable
b) Appearance of impropriety (Canon 9):  In Code states, this is not the test, however, it is an overarching principle that guides most decisions.  “I know it when I see it” provides justification for disqualification based on successive conflicts of interest.  Although the MR do not have such a test, the avoidance of the appearance of impropriety should still be a guiding principle.

8. Consent
a) Code: Confidential information:  No former client would ever consent (it is inconceivable) to an attorney representing an adversary where the client has given confidential information that would be helpful to the adversary.  It is not rational to allow consent to use confidences in these situations

(1) if client signs form saying they consent to this at later date, the court will not uphold because client did not know what they were consenting to

b) MR: Informed consent:  Consent given where client knows all specific information 

(1) viewed from aspect of what the client knows

(2) thus, signing over your consent to allow your attorney to represent your adversaries later, is blanket consent, not informed consent about this later representation.

(3) Although MR 1.9(A) allows for consent, no rational former client will consent to conduct that may hurt him.

c) When an attorney must obtain consent:  When an adverse client (to a former client) approaches the law firm and before agreeing to representation, the law firm must go to the former client and seek consent.  This puts the attorney between a rock and a hard place because it is difficult to obtain an informed consent at that early time.

d) Appearance:  What a reasonable outsider would think the attorney should do.

e) Initial consultation:  Even the initial consultation with a new, adverse client is enough to establish an attorney-client relationship.

B. Imputed Disqualification of Co-Counsel
1. Conclusive presumption: that information has passed from attorney to co-cousel

2. Rebuttable presumption: Even though we presume info passed to co-counsel, we allow them an opportunity to raise contention that they should not be disqualified

C. Imputed Disqualification in PRIVATE firms
1. Introduction:  Applies to lawyers who have left firms to join new ones (laterals).

a) Scope:  Disqualification can even be imputed to co-counsel.

2. DR 5-105(D) Strict imputed disqualification:  If an attorney is required to decline employment, “no partner or associate or any other lawyer” may accept or continue employment.  See also Advocate-witness rule.

a) Conclusive presumption:  Attorneys carry their conflicts with them.  Attorneys pool their resources to share knowledge and information; assumes disloyalty on part of whole firm.  Disqualification is client-oriented.  In a Code jurisdiction, if the current and former matters are substantially related, the entire firm is automatically disqualified, period.
3. M Rule 1.10 (a) Imputed Disqualification:  While lawyers are associated in a firm, none of them shall knowingly represent a client when any one of them practicing alone would be prohibited from doing so by rules 1.7, 1.8(c), 1.9, or 2.2 .  (current conflict, former conflict)

a) Thus, if attorney moves to a new firm, he canNOT handle a matter in opposition ot a former client
(1) he carries the disqualification with him and extends it to the whole firm 

b) MR 1.9(B): Cannot represent new client in substantially related matter to one in which attorney represented former client whose

(1)  interests are materially adverse

(2) from whom lawyer acquired confidentiality

4. Two exceptions to imputed disqualification under MRs

a) Two presumptions:

(1) Rebuttable Old firm:  The attorney learned of confidences from former client at the previous firm.

(2) New firm:  The attorney transmitted those confidences to the new firm

(a) conclusive presumption under code and rules.

b) Rebuttable first presumption:  Even if materially adverse to interest of former client on a substantially related matter, Applies where an attorney who is subject to disqualification migrates to a new firm and the opposing side moves to disqualify the firm.  One court allows an attorney to rebut the first presumption by showing that he was so far removed from the matter in his old firm that he did not personally represent the client thereby allowing him and his firm to overcome the imputed disqualification rule.

(1) Tough to rebut

(2) CanNOT rebut if you worked on the case

(3) Rationale
(a) Career Mobility:  Affects attorney mobility

(b) Clients:  Tough on clients who lose attorneys

(c) Expertise:  Do not want to prevent attorneys from developing specialized expertise.

c) Rebuttable second presumption:  In this rare exception, disqualification will be applied only if confidences were shared between the new attorney and the new firm.  The moved attorney can rebut the presumption that he transmitted confidences to the new firm to avoid disqualification.

(1) Three step analysis
(a) Is there a substantial relationship between the current and former matter?

(b) If so, disqualify the attorney who is involved in that conflict and

(c) Then determine whether to impute disqualification to the entire firm.

(2) This is conclusive presumption under code and ruels, but some courts allowed to be rebutted.

(3) If rebutted, must set up an effective screen/chinese wall/wall of silence around moved attorney

(a) Gross disagrees:  what about negotiating new employemtn while repping former client, client didn’t know, maybe moved attorny is only one who could have damaged the new firm, can you pursue job change in the middle of representation., screen does NOT protect the client

(b) few states allow screening

(c) some courts only allow screenign where 2nd presumption is rebuttable; in most states it is NOT

d) Imputation can carry to paralegal, secretary & expert witness

(1) easier form them to rebut

5. Attorney leaves, taking client with her
a) MR 1.10 (B): Old firm is not prohibited from representing client materially adverse to the client who left unless

(1) matter is the same or substantially related

(2) AND no lawyer in the firm has confidential information about the departed client

b) MR 1.10(C): any disqualification can be waived by client

c) but client will NEVER waive

D. From PUBLIC Government Service to PRIVATE firm
1. Canon 9: avoid even the appearance of impropriety

2. DR 9-101(B):  A lawyer shall not accept private employment in a matter in which he had  substantial responsibility while he was a public employee.  

a) Employment:  Whether lawyer’s government employment was in a legal capacity is irrelevant.  

(1) It is still private employment if former public employee, now in private firm, works on matter with a municipality

b) Imputed disqualification:  Under the Code strictly, if the lawyer who was formerly in public service is disqualified, the entire firm is disqualified.  

(1) However, in the 2d Cir., absent an appearance of significant impropriety, a government agency could waive DR 5-105(D) (disqualification of entire firm), if adequate screening procedures effectively isolate the former government lawyer from handling the matter.  This was later codified in Rule 1.11.

(2) Code does NOT allow screening, but the rules do

c) “Substantial responsibility”= Some kind of material and important personal involvement.  This is codified in Rule 1.11.

(1) depends on facts

(2) Remember: govt gets lots of good info

d) Policies
(1) Abuse of confidential information given to government.

(2) Unfair advantage for one private party and disadvantage to opposing party.

(3) Favoritism given to former colleagues.

(4) Opposition can buy the “best” attorney.

(5) Hamper government legal office’s ability to retain and hire well-qualified attorneys.

(6) Firms may shun hiring former government employees for fear of being disqualified.

3. M Rule 1.11(a) Successive Government and Private Employment:  Except as law may otherwise permit, a lawyer shall not represent a private client in connection with a matter in which the lawyer participated personally and substantially as a public employee, unless the government agency consents after consultation.  No lawyer in a firm may knowingly undertake or continue representation unless:

a) The disqualified lawyer is screened from participation and is apportioned no part of the fee; and

b) Written notice served to government agency to ascertain compliance.

4. Consent not enough:  Just because a government agency consents, the opposing side can still try to disqualify the former government attorney under 1.11(b) (if confidential information has been disclosed) or under 1.11(e) (defining confidential information as information obtained under governmental authority).  Rule 1.11(d) defines “matter” very broadly.

a) DOJ usually consents if there s NO side switching.

E. From PRIVATE to PUBLIC
1. Attorney canNOT go against former clients, but other attorneys can
2. Revolving Door in the MR
a) Permutation:  When attorneys go from public to private and vice versa.

3. Rule 1.11(c):  Forbidding attorneys who go from private to public practice from working on matters in which he had substantial responsibility unless no one else can work on that matter (small agency).  The Rule also forbids the attorney from negotiating for private employment

4. If screening undertaken, best if  done before attorney moves into private sector

I. Ethics in Advocacy
A. Disclosing legal authority
1. DR 7-106(B):  A lawyer shall disclose legal authority in the controlling jurisdiction known to him to be directly adverse to the position of his client and which is not disclosed by opposing counsel.

2. Rule 3.3(a)(3):  A lawyer shall not knowingly fail to disclose legal authority in the controlling jurisdiction known to the lawyer to be directly adverse to the position of the client and not disclosed by opposing counsel.

B. Views on Adversary Justice
1. Frankel:  Adversary justice should be the search for truth and not so much on advocacy for advocacy’s sake.  Lawyers should have a duty to clarify facts and bring forth the law to the court.  

2. Equal competence:  For the adversary system to function properly, the opposing advocates should be roughly equal in their ability to perform their professional functions (Postulate of Equal Competence).  Opposing advocates should also be roughly equal in their dedication to the cause of their principals and in their opposition to the cause of their opponents (Postulate of Equal Adversariness).  

3. Advocate as performance artist:  Popular ambivalence toward lawyers, especially advocates, is by reference to their status as “performers.”  They are in the business of presenting a “self” that is not their actual self.  

C. Are Lawyers Morally Accountable for Their Client?
1. Rule 1.2(b):  A lawyer’s representation of a client does not constitute an endorsement of the client’s political, economic, social or moral views.  There is no equivalent in the Code.

D. Truth and Confidences
1. Legislative History of the Code
a) Confidentiality and Loyalty paramount:  The Code opted for confidentiality and loyalty over correction of the client’s perjury.  The Model Rules have reversed that election, in part, including in criminal cases.

b) DR 7-102(B)(1):  The lawyer’s duty is subordinate to the lawyer’s Canon 4 duty to maintain the confidences and secrets of a client.  

c) Tribunal and person:  DR 7-102(B)(1) adopts the same rule whether a client’s fraud is on a tribunal or a person.  By contrast, Rule 3.3 speaks to the obligations of a lawyer whose client defrauds a tribunal, while Rule 4.1 and 1.2(d) encompass fraud on persons.  

d) Exception duty:  The exception to the 7-102(B)(1) duty only applies where the fraud is completed.  If the fraud is prospective and a crime (like perjury), then the lawyer may but need not warn.

e) DR 7-102(B)(2):  When a lawyer discovers that a third person has perpetrated a fraud on a tribunal, the lawyer must promptly reveal the fraud to the tribunal.  

f) What does the lawyer do?  Because confidentiality and loyalty are considered paramount under the Code, all information is considered protected.  But the ABA view has been changing…  If the lawyer withdraws representation before himself lying, he must withdraw his representation.  This result is silly, but at least it prevents lying attorneys.  On the other hand, if the client lies, then the attorney must disclose that the client is lying.  This is a change from the previous view which held that the attorney need not disclose that “confidential” information.

2. Legislative History of the Rules
a) Correction of perjury paramount:  The Model Rules opt for correction of a client’s perjury over the previous confidentiality and loyalty.  Thus,

b) Rule 3.3:  It is mandatory for a lawyer, who knows the client has committed perjury, to disclose this knowledge to the tribunal if the lawyer cannot persuade the client to rectify the perjury.

3. Perjury
a) Perjury:  A statement made under oath that is material and false.

b) Fraud:  Deceit and misrepresentation (many courts equate fraud and perjury).

c) DR 7-101(B):  A lawyer “may” refuse to aid or participate in unlawful activity even though the conduct may be legal.  

(1) Boundaries:  Cannot do X when it is obvious it would simply harass or injure.  Must have a colorable claim or defense.  Cannot lie to the court, cannot help your client lie to the court, cannot present perjured testimony.  

(2) OR compromise:  Attorneys should first try to get the client to reveal the lie himself, and if the client refuses, the lawyer could either reveal the lie or withdraw representation.  This is a good compromise because (1) the attorney is doing nothing wrong, and (2) when the attorney learns of the lie, he can withdraw and does not have to reveal it and therefore does not help his client to lie.

(3) MA rule:  The attorney would have to reveal, period.  Otherwise it would be too easy for clients to perpetrate fraud.

d) Civil arena:  It is clear that lawyers cannot counsel or assist their clients in committing fraud.  Lawyers must always tell the truth and cannot present false evidence.  When there is a conflict, the lawyer’s duty as an officer to the court is paramount.  If  a witness intends on lying, cannot put that witness on the stand.  If a client intends on lying, the lawyer must reveal or withdraw if the client insists on lying.

(1) Model Rules distinction:  The lawyers duties of candor to the tribunal continue to the conclusion of the proceeding.  In other words, the lawyer shall take remedial measures up to the end of the proceeding.

e) Criminal arena:  Criminal defendants have various constitutional rights, so the prosecutor must ferret out the facts.  Defense attorneys should encourage their clients to tell the truth, but the lawyers do not always know whether something is a truth or lie.  In criminal law, the lawyer’s duty to the client takes precedence over the lawyer’s duty to the court.  Withdrawal is a ridiculous concept in the criminal arena.  

(1) Criminal Defense Lawyer’s duty (several views)
(2) Several views
(a) Same as civil attorneys:  Criminal defense attorneys are bound by the Code and MR just like civil attorneys.  Thus, where a criminal defense lawyer refused to allow D and his witnesses to take the stand to lie, D was not deprived of effective assistance of counsel.  

(b) Free Narrative Approach:  Where a criminal D has admitted guilt and:

(i) The attorney has done an independent investigation and determined the guilt to be true, 

(ii) The attorney must warn the client that he may not commit perjury.  

(a) The warning can be a (1) general admonition about why he cannot lie, (2) explanation that perjury is illegal and he could be indicted for it, (3) ethically, the attorney cannot actively participate in deception on the court.  

(iii) If the client still insists, the attorney can withdraw before trial.  

(iv) If the lawyer cannot withdraw, then he must make a record in writing that he advised his client and the client still insists on taking the stand.  

(v) When the client takes the stand, the lawyer cannot present false evidence or ask a question in which the lawyer knows the client would lie in answer.

(vi) Ask broad questions, allowing the client to engage in a free narrative wherein the lies are inserted.

(vii) Most favored approach:  Because of the Rule 3.3 mess, most courts prefer the Free Narrative Approach.  Because it is very difficult for the attorney to know exactly when his client is lying.

(c) Constitutional restraints
(i) Rule 3.3:  Lawyer cannot offer evidence he knows to be false and must take remedial measures if he has.  

(ii) Rule 1.2(a):  Accepts the right of the accused to testify as basic to DP.

(iii) Tactical advantages:  Criminal Ds have tactical advantages.  Thus, if the lawyer reveals to the judge that his client is about to lie, the problem is then in the hands of the judge.

(iv) Constitutional limits:  The ethical duty to reveal cannot impinge on any constitutional provisions.

(d) No duty whatsoever
(i) Lawyers should not be judges:  There should be no duty on criminal defense attorney to ever come forward because to do otherwise would co-mingle the roles of the judge and lawyer.  Criminal Ds are entitled to various DP rights.  

(ii) Criticisms:  The Free Narrative approach is silly because it alerts the judge and the jury, withdrawal is simply not feasible, the prosecutor would object anyway under the Free Narrative approach, and revelation interferes with a D’s fundamental constitutional rights.

(3) Supreme Court:  In Nix, the defense attorney allowed D to take the stand but did not allow D to testify about something false.  D was convicted, but the Court ruled unanimously that the lawyer had behaved in an exemplary fashion.  The Court sanctioned limits on advocacy.  Problems…

(a) Perhaps D’s statements were merely “inconsistent” and not necessarily “lies.”  

(b) The attorney has become the trier of fact; when the lawyer determined that D told him about an apparent inconsistency, the lawyer assumed D was lying.

(c) Putting attorneys in these types of situations prevents lawyers from learning certain kinds of information.  

(i) Suggestion:  Perhaps D’s ought to be given a sort of Miranda Warning about Perjury which explains what the attorney will do if D insists on lying.

(d) Compare Rule 1.6 with 3.3:  Rule 1.6 narrowed the lawyer’s ability to disclose confidential information.  The Rules are at odds with each other.

(e) Practical:  99% of the time, no criminal D takes the stand.  It’s hard to get away with lying.  The 1.6/3.3 dichotomy exists because of uncertainty as to how to deal with the problem.  

Opinion 1314:  If you give the client a warning, assume he will tell the truth.  But you can still put him on the stand.  If he lies, then
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