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I. EVIDENCE

  1) Tools for doing justice for client in ct. (8/24)

 A. What Moves Law of Evidence Forward (8/26)

  1) gender and age

   a. children

   b. sexual harassment

  2) race

 B. Where is evidence derived
  1) human behavior

 C. Character Evidence
  1) character can NOT be used by prosecution rather

   a. must use evidence of conduct


- FRE 413 and 415 = now prosecution can use character evidence

  2) D can use character evidence

II. FRE 104: PRELIMINARY QUESTIONS (8/26)


- p. 106-7

  1) competency of children is a 104(a) issue b/c
   a. it is more susceptible to a motion in limine

   b. 104(a) questions are best resolved by a motion in limine

    1. must first file motion in limine to discuss/analyze relev. of evid (i.e.) DNA and scientific evid (8/27)

Bourjaily v. U.S. (8/26)
  1) addresses last sentence in 104(a)

   a. dividing line b/w judge and jury

  2) differ. b/w 104(a) and (b) is important b/c (8/31)

   a. contrains last sent. in 104(a)

   b. gives insight into controversy as to how to interpret stat. and use of Cong’l intent

   c. std./quantity of proof to determine 104

   d. diff b/w admiss and the wt. to be awarded evid

   e. criminal cases are extremely fact driven

 A. Motion in limine: FRE 104(a) (8/26)

  1) motion to suppress evidence (i.e.) constit’l and non-constit’l evid/issues

  2) can be used to admit or exclude evidence

  3) roles of judge, juries, and attorneys (8/31) (Chapt. 5)

   a. important to files motion ahead of time in order to preserve objection on appeal

    1. must put witness on the stand

   b. see Luz v. US
 B. Admiss v. Relevancy Conditioned on Fact
  1) FRE 104(a) Admiss

   a. decided by the ct. (i.e.) judge

  2) 104(b) relevancy

   a. decided by the jury

    1. see CA code on p. 108

 C. 3 R’s: Is the evidence . . .
  1) relevant = Art IV in FRE (“foundation”)

  2) reliable = 104(a) and hearsay

  3) right = can the judge “stomach it” (FRE 403)

   a. FRE 403: judge has the discretion


- 404(b) is a 104(b) question

   b. prejudicial

II. FRE 601: GENERAL RULE OF COMPETENCY

- Chapt. 3 &7

- “Every person is competent to a witness except as otherwise provided in the se rules.”

 A. To Prove Competency - Question Ability to: (8/27) & (8/31)

  1) observe

   a. testimonial quality of perception

  2) remember

   a. testimonial quality of memory

  3) relate

   a. testimonial quality to narration

  4) recognition of duty to tell the truth

 B. FRE 603
  1) witness must be able to understand oath

People v. Shirley


- hypnosis case

  1) case important b/c
   a. competency = whether a person is eligible to testify

   b. hypnosis is not admissible

Trammel v. US (1980)

  1) spouse has a coice whether to take stand against spouse

   a. ethical issues constantly arise in evid/ct

III. FRE 401: DEFINITION OF “RELEVANT EVIDENCE”

 - Chapt. 8

  1) “Logical relevance” = term not used in ct.

  2) “relevance” = makes a fact or issue slightly more likely (9/3)

  3) evid becomes relevant when you address the relation’p b/w the evid and the claim (9/14)

 A. Jury of Her Peers (8/31)

  1) story is about LR

   a. LR is not matter of law of policy  but is a matter of logic and experience

  2) elucidated first sent in 401 (9/2)

   a. men did not understand relev’y of evid b/c they did not have the logic or experience to “see” the evid

  3) relevancy of Martha Hale and son was that they were the first to discover the body (9/9)

 B. Distinction b/w Pure Logical Relevance and Materiality (9/2)

  1) LR (not in 401)

   a. testing whether there is a rational nexus b/w the evid and the inference the evid is offered to prove

   b. attrny/judge must conclude that the evid has some effect upon the balance of prob’ty regarding the 

truth o the inference; thus,  = LR

*** if stat. not clear = goto Advisory Comm. notes

  2) must tie the evid to the D (gun example)

   a. cant be just any gun

EXAM: This evidence is relevant b/c

  3) if testimony adds one brick = good, b/c in the end you will have to  want build a wall
  4) evid is dependent upon society you exist in (relev is very elastic)

 C. Materiality
  1) FRE 401 merges the 2 concepts of “relevance” and “materiality”

   a. to raise a contention in ct., opponent only need to object that the evidence is “irrelevant”

  2) 3 factors of that is material

   a. substantive law

   b. the pleadings

   c. “opening the door” doctrine (curative admiss)

    1. allows evid in against own client by asking a dumb Q (avoid by preping your witness)

    2. evid that has already been admitted in a case

  3) purpose of materiality

   a. insanity must be an issue in the case

 D. Distinction b/w Direct and Circumstantial Logical Relevance (9/9)

  1) Direct is: (see Perkins v. Andrews in syllabus)

   a. if the immediate inference from the evidence is the existence or non-exist. of a material fact

   b. evid, which if believed, proves the existence of the fact in issue w/out inference or presumption

   c. KEY: personal knowledge

  2) circumstantial relevant evid

   a. (see examples in notes)

  3) significance of the distinction

   a. none (purely academic)

   b. may effect admiss’ty

   c. judge may be req’d to give the jury a special cautionary instruction

 E. Distinction b/w Facial and Underlying Logical Relevance (9/9)

  1) facial relev.

   a. will the evid increase or decrease the prob. of the existence of any material fact

  2) underlying logical relev

   a. if facially relev, prop must also prove that the item of evid is what the prop claims it to be =underelev

   b. two forms

    1. personal knowledge: FRE 602

- see p. 29 Evid’y Rule Book: testimony of the witness himself

    2. authentication: FRE 901

- is what the prop proffers the evid to be

     a) requires D to est the evid’s genuiness and underlying relevance by proving the claim

     b) genuiness of a writing can be established by circumstantial proof w/out resort to the handwriting or 

typwriting when the writings are such that only those persons acquainted w/ the particular transactions involved could have written them = auth. of evid is more reliable

US v. Wilson (9/9) & (9/14)


- notebooks of dealings in a dope house (authentication case)

     c) if cant authenticate = not relevant = not admissible

EXAM: goto FRE, Advisory Comm Notes, and then Evid. Found (silver book)

IV. FRE 702 - 705: VALIDATION OF SCIENTIFIC EVID (9/14)

- Chapt 12

 A. Frye Test

  1) if scientific community/majority accepts the premise of the scientific evid = then it is admitted

   a. simple test and convenient for judge

 B. Daubert Test FRE 704-705
  1) overruled Frye
   a. judge is now the “gatekeeper” of all scientific evid.

 C. Collins

- blonde women knocked over old lady and drove off w/ black man

  1) can NOT use statistical probability to prove guilt

  2) FRE 703: Bases of Opionion Testimony by Experts

   a. must understand hearsay

V. FRE 403: EXCLUSION OF RELEVANT EVID (9/16)

- Discretion of the ct. to exclude evid on the grounds of 1) prejudice, 2) confusion, or 3) waste of time


- Chapt 13

*** judge has discretionary pwr

 A. Ct. Discretion to Exclude Evid that Realistically May Trigger 3 Dangers
  1) jury will misuse the item as proof of another proposition

  2) jury will overvalue the wt. of  the evid

  3) be distracted from the pivital issues by the evid

 B. 3-step Analysis of Legal Relev.
  1) what is probative value of the evid

   a. not equal to relevant

   b. allows the judge to consider at least 4 elements in balancing the evid under 403:

    1. consider the opponent flaws, vagueness, or uncertainty of the testimony

    2. longer the claim of inferences connecting the evid and the consequential fact = more poss of errors

    3. the removal of the evid in space and time from the events in the pleadings = the more poss of 

intervening events

    4. availab’ty of other means of proof

  2) identifying the countervailing probative dangers (see above)

  3) judge must conduct a c/b analysis when weighing the probative value and the 3 dangers

 C. Probative v. Prejudiciality
  1) best backed into by using photographs of the victim/scene of the crime

  2) judge’s discretion

  3) recurring problems of legal relevance: tangible objects (photographs, visual aids)

State v. Rowe (1982)


- wife murdered in burning house w/ a hammer wound to her skull

VI. FRE 801 & 802: HEARSAY (9/21)

  1) key engine to discovery of the truth

   a. if cant x-exam the witness/evid = hearsay w/ exceptions

   b. this distinguishes CL from all other trials

  2) Reliability = core of hearsay (9/28)

   a. relevance is intertwined w/ hearsay rule and reliability model

   b. how is relevance intertwined: 3 Qs

    1. it is a stat’t (conduct or verbal)

    2. who was the declarant  (out of ct. dec’t and a ‘person’)

    3. what is relevancy of the stat’t (offered for the truth of the matter asserted)

 A. Need for two Terms to = hearsay (9/21)

  1) out of ct. stat’t (2 cartoon ‘speaking’ baloons)

   a. anything else stated by the witness on the stand

  2) relevance of the out of ct. stat’t

   a. if the out of ct. stat’t is used to prove the truth of the matter asserted in the stat’t (PARROT)


- anything in writing or under oath + 2nd term = hearsay

   b. links in the chain of hearsay must be next immediate link

   c. assertive v. non-assertive conduct

 B. Exceptions
  1) A+B = 1

   a. A = need to receive the hearsay

   b. B = you cant x-exam

    1. greater the need  = the less reliable (i.e.) small B, then bigger A = 1

  2) party admissions 

   a. is a stat’t or act by a party to the suit, which  am’ts to a prior acknowle’t that some fact is not as it is 

   b. anything said by opp is admiss as long as material to the case

   c. stat’t must be made in opposition (i.e.) prosecution examining the D (9/24)

  3) Effect on listener

   a. “She pointed upstairs.” = OK, b/c “Your honor, that is why I went upstairs.”

   b. as a result of this stat’t = officer went to location (10/7)

   c. judge must give limiting instructions to the jury (10/12)

 C. FRE 801: Definitions – Hearsay Step-by-Step (9/24)

  1) Stat’t

   a. oral or written

   b. non-verbal conduct

  2) declarant

   a. must be a person

  3) out of ct.

  4) to prove the truth of the matter asserted

 D. Reasons for Hearsay Rule (9/28)

  1) cant x-examine

   a. x-exam’n enables the attrny to probe for and expose deficiencies in the elements of competency

   b. stat’ts not testable under x-exam.

    1. exclamatory, imperative, or interrogatory sentence

  2) hearsay evid is usually unsworn

Wright v. Thatum

- issue: sanity of testator when the will was executed was based on letters not regarding mental state of testator

  1) conduct/evid. is not hearsay unless the assertion was intended

 E. Assertion (10/1)

  1) sending letter to ‘person’ to elicit bz

   a. not assertion that ‘person’ is competent but assertion to elicit biz = no hearsay problem

Alizarros

  2) don’t be fooled by the word “ascertain” b/c means = “I learned this from a bunch of peeps that ...”

  3) fleeing suspect

   a. not making an ascertion but just fleeing

  4) bloodhound chasing perp. up a tree

   a. not a hearsay problem b/c dog is not a ‘person’ rather

   b. problem of reliability of the instrumentality (the dog) = object on relevance grounds PARROT

 F. FRE 801(d)(1): Out of Ct. Declarant (10/5)

  1) 2 balloon test

  2) narrows the def of declarant by removing certain prior stat’ts from the hearsay def:

   a. prior inconsitent w/ testimony

   b. prior consistent w/ testimony

   c. one of identification of a person made after perceiving declarant

  3) prior inconsist stat’t

   a. substantive and credability use of evid

  4) what if D says, “I cant remember.”

***   a. diff b/w FRE 801(d)(1)(a) and Ill. statutory (see handout by Justice Steigman) view


1. Ill has gone further than FRE 801

  5) personal knowledge

   a. must have seen, and not told by other persons

  6) D can also use (c)(1) or (c)(2)

  7) Repetition of Out of Ct. Stat’t (10/7)

Tome v. US (p.456)

 G. Credibility of Evid.
v.

Substantive of Evid (10/7)

  1) Char. evid


608(a)

404; 413-415

  2) prior inconsist stat’t

613

801(d)(1)(A)

  3) prior consist. stat’t

?

“      “  “  (B)

  4) prior indentity

Bolstering
“      “  “  (C)

  5) 



fresh

excited utt

 H. Diff b/w Cred. use of Evid and Substant use of Evid
  1) substant

   a. goes to the merits of the case

  2) cred evid

   a. goes to cred of witness

 I. Bolstering
  1) attrny cannot bolster witness prior to taking the stand

  2) exception

   a. prior identification FRE 801(d)(1)(C) (comes in substantively)

 J. Prior Consistent Stat’t
Tome v. US (1995)

  1) issue: do all prior consist stat’ts come in – NO

   a. case reaffirmed timing issue (if stat’t made/repeated before motive to lie came in – stat’t OK)

  2) most prior consist’t stat’t are not admissible b/c
   a. merely bolstering testimony before necessary

   b. but stat’t rebuts inference made during direct x-examination (10/15)

  3) cant let Hitler repeat a lie and it then becomes the truth (10/19)

 K. 3rd Part of Hearsay – “Truth of the Matter Asserted” (10/7)


- chapt 18

  1) if relevancy of stat’t is dependent on the truth of the matter asserted = hearsay

Ill. v. Canamore (1980)

  2) if stat’t offered for any other reason than the truth of the matter asserted = hearsay is the wrong objctn

 L. Reasons Why Out-of-Ct Stat’ts Might be Introduced Other than to Prove the T of M Asserted (10/12)

  1) words of independent legal significance

  2) prior inconsist’t stat’t used as impeachment

  3) affect on listener’s state of mind

 M. FRE 801(d): Stat’ts Which are not Hearsay - Exemption for Admission

- Chapt. 19

  1) adoptive admissions

   a. differ radically from personal admissions

    1. party opponent did NOT make the stat’t or commit the act constituting admission

  2) affirmative adoption

   a. an action

   b. judge and jury decide if could rationally infer that the party-oppon assent by performing the act

  3) negative adoption (tacit admission)

   a. silence is the key to creating the inference

   b. Miranda warnings implicitly assure that silence will not carry a penalty (p.477)

    1. deprivation of due process

 N. FRE 801(d)(2)(A): Personal Party Admission
Canamore case

  1) huge hole that allows stat’ts in

  2) stat’t must be against the party (i.e.) their int

   a. (i.e.) “I am guilty” = exempted and admitted

   b. (i.e.) “I did not do it” = not exempted and not admitted b/c in party’s int

  3) admission can take the form of conduct

 O. 801(d)(2)(A)

v.

804(B)(3) (10/14)

  1) exemption




exception

  2) personal admission


stat’t against int

  3) party or D




witness

  4) availability of decl irrelevant

declarant must be available

  5) timing req’t irrelevant


must show stat’t made against int

   a. personal admissions “ “ “ (B)

    1. own stat’t or intentional conduct relevant to issues that opposing party wants to use

   b. adoptive admission “ “ “ (C)

    1. stat’t or belief made by 2nd party and I agree affirmatively or tacitly (silently)

   c. vicarious admission  “ “ “ (D) and (E)

    1. agent/employee/co-conspirator makes stat’t and imputed against you

  4) exception v. exemption distinction is immaterial (purely academic)

 P. Personal Admission
  1) huge open door

   a. can allow in opinions, etc.

  2) limitation

   a. party’s stat’t of guilt can be used against the party but not against a co-conspirator

 Q. FRE 801 (d)(2)(C): Vicarious Admission
  1) civil cases
   a. use excited utterance to admit evid or
   b. 801(d)(2)(D) and 801(d)(2)(E) = criminal and civil counterparts

 R. FRE 801(d)(2)(E): Co-conspirator Exception (10/19)

  1) don’t need to be charged w/ conspiracy in order to se 801(d)(2)(E)

  2) 1997 amend’t

   a. “need some add’l evid. in furtherance of the consp.

   b. codified holding Bourjaily
    1. claifies that content of stat’t alone is not sufficient

    2. extends reasoning in Bourjaily
US v. Santos


- appellant assaulted a fed’ officer w/ a deadly weapon

  1) holding: out-of-ct. stat’t by gov’t agent is not admiss as “evid of the fact”

   a. see 803(8)(C) answers Santos
VII. FRE 803: HEARSAY EXCEPTIONS (10/19)


- Chapt 20

 A. Why Exceptions in one FRE
  1) availability of declarant is irrelevant even in FRE 803(24)

  2) FRE 804(5) must est availability of dec.

 B. FRE 803(2): Res Gestae - Excited Utterance
  1) key to exceptions is the inference of the stat’ts reliability (10/21)

   a. inference of reliability arises from circumstances strongly suggesting the sincerity

US v. Napier (10/19)


- woman kidnapped and left for death and later saw assailant’s picture in the paper

  1) holding: seeing photo was sufficiently “startling” to provide adequate safeguards against fabrication

  2) these stat’ts are sincere and reliable b/c
   a. substitute gaurantee of reliability

   b. cts. are liberal in admitting excited utterances = cts. place tremendous faith in the pwr. of sincerity

  3) stat’t must at least purport to describe an event that the dec personally observed (10/21)

   a. stat’t must relate to the “startling event”

  4) multiple stat’ts/excited utterances

   a. chop-up the sentence rather than judge give a limiting instructing

  3) FRE 803(8)(c): trustworthiness (10/19)

  4) divide 803(?) into 3 parts

   a. present sense impression

    1. how you feeling today (contemporaneity)

   b. look to the future

   c. stat’ts that talk about the past

 C. FRE 803(1): Present Sense Impression (10/21)

  1) substitute startling event for spontenteity

 D. FRE 803(3): Then Existing Mental, Emotional, or Physical Condition
  1) present v. future

Mutual Life Insur. v. Hillman (p. 511)


- wife was scamming Insur Co. that husband was dead

  1) issue: state of mind to the future [past] can not be used to determine a third party …?

   a. stat’ts can look to the future or present

   b. “Dr Shepard has poisoned me!”

  2) S. C.t said cant let stat’t in b/c would swallow up Hearsay rule and memories fade

 E. FRE 803(6): Foundation for “Records of Regularly Conducted Activty” (10/22)

  1) knowledge (relevancy)

   a. foundation determines relevancy of witness (i.e.) who is nurse/person to say Dr’s conduct regular

  2) made and kept

   a. course of regularly conducted biz

  3) at or near the time

Johnson v. Lutz (10/27) (p. 523) (1930)

    1. must have biz duty to report

     a) patients stat’ts come in under 803(3)

 F. FRE 803(4): stat’ts for Purposes of Medical Diagnosis (10/27)

  1) fact that she is not a Dr. does not render the exception moot

EXAM: final designed as to what will happen in ct.

  2) altern. objection: FRE 803(3)

 G. FRE 803(18) Learned Treatises (11/2)

  1) poor man’s expert 

   a. don’t have money to bring in an expert so x-examine opposing counsel’s expert with/using

    1. journals, etc. to counter the expert’s testimony

    2. journals and articles can be read to jury but not entered into as an exhibit = evid no go back to jury

VIII. EXCEPTIONS THAT REQUIRE A SHOWING OF UNAVAILABILITY (11/2)

 A. FRE 804(a): Dec Unavailable
  1) ct. must grant a witness 5th amend’t rt

   a. witness cannot merely plead the 5th (see 804(a)(1))

 B. FRE 804(a)(5)
  1) if witness moved away = evid excluded but must show all activity/effort to show witness availability

 C. FRE 804(b)
  1) 804(b)(1)

   a. grand jury testimony can be admitted

    1. just ask who were the parties at the formal trial

    2. forget US v. Alcoa
  2) Former v. Prior Testimony (11/4)

US v. Salerno
   a. holding: respondents must demonstrate a “similar motive” to make use of FRE 804(b)(1)

 D. FRE 804(b)(3): Declarations Against Int
Williamson v. US (p. 572)

  1) holding: cant use 804(b)(3) to get around a confession/the strictures of the bruton rule
   a. under party admission

   b. not a co-conspirator rule b/c not during a consp or not in furtherance

  2) bruton stat’ts

   a. once D mentions a co-D

 E. FRE 803(5): Past Recollection Recorded
  1) similar to present sense impression

  2) limitation

   a. paper does not go to jury room b/c cant be entered as an exhibit

   b. need independent hearsay exception to get it in

EXAM F. Child Hearsay Exception (p.596)

  1) no excited utt

 G. FRE 807: Residual Clause
Dallas Co.Commercial Insur (p. 600) (1961)


- newspaper proved a fire was in the ct.-house

  1) expand the res. clause to admit the evid

  2) under any existing exemption = the newspaper not admissible (11/25)

   a. need substitute degree of reliability =(newspaper)

   b. good hearsay evid that not fit onto an exception

   c. prop must must give notice that using evid

  3) overlaps w/ confrontat’ cl (fits int oa firmly rooted exception)

   a if asked as an advocate: say cant use corroborating witness = try resid. cl.

   b. what are non-firmly rooted exceptions

    1. 804(b)(3)
    2. child hearsay exceptions

    3. residual cl


- grand jury testimony normally not admitted

 H. 6th Amend’t Confrontation Clause (11/4 & 11/9)


- p. 872, prob. #1 from previous Thursday

  1) don’t analyze under 804(b)(1)
  2) applies only to crim cases

  3) S. Ct. says that there is a diff b/w Confront cl analysis and hearsay

   a. must deal w/ residual cl analysis and legis analysis

   b. constit’l analysis
  4) 3 areas for Confront. cl
   a. hearsay (Wright)

   b. limitations on attacks on credibility (Davis v. Alaska)

    1. NOT “what you were wearing” confront. Qs in a rape case

    2. ability to x-exam to prove bias (11/23)

   c. young victim will not have to confront D/rapist (11/23 & 11/9)

  5) think of confrontation cl like an explosion and then everything settles into its original spot

  6) another hearsay exception

   a. violates my clients 6th Amend’t  Conf. Clause

   b. firmly rooted exception to Confr. cl:

    1. see 803 and 804 w/ 2 exceptions

     a) 804(b)(3) stat’ts against int’s whether they are firmly rooted (i.e.) relatively new to CL

Idaho v. Wright

- trying to use what Dr. said that (Daddy touched the pickle) there are abrasions around the genital

  7) FRE 803(4) (11/23)

EXAM   a. stat’ts of care-giver not admitted but stat’t’s of child are admitted

   a. sought admiss’ty under residual cl in Wright
   b. thus, confrontat’l cl analysis brought in thru residual cl

  8) confrontat’l analysis

EXAM   a. child unavilable (not really matter)

   a. do the stat’ts fit into firmly rooted exception

    1. No, 803(4) not apply 

    2. if it did fit = firmly rooted stat’ts listed in 803 and 804 except unclear whether stat’t against int are 

firmly rooted and residual clauses are not firmly rooted (only goes back to 1965)

   b. excited utt are firmly rooted and confrontat’l cl analysis stops

   c. Wright
    1. if not fit into firmly rooted stat’t = prop must “particularized guarantee of trustowrthiness”

    2. must be as good as hearsay evid

    3. to be admiss under Confrontat’l cl = hearsay evid must prove indicia of trustworthiness

  9) trustworthiness guarantee

   a. what is spontaneous stat’t

   b. what is consistent repetition

   c. appropriate mental state on declarant

   d. use of terminology unexpected of a similar age

   e. lack of motive to fabricate (complex)

 I. Distinction b/w Confront and Resid Clauses (11/25)

  1) hearsay violates my confront cl of the 6th amend’t

   a. No it don’t says S. Ct. (Wright)

IX. FRE 701-706: OPINION EVID - LAY AND EXPERT (11/9)


- Chapt 23

  1) FRE 701 = expert

  2) FRE 702-706 - lay

 A. Lay Opinion/Expert (11/4)

US v. Amorant (p.619)

  1) use FREs 702 and 703

  2) see character evid rules

 B. FRE 701: Rationale for Excluding Expert Opinion Test (11/9)

  1) witness is capable of verbalizing the observed facts, and the jurors are competent to draw the inferences

 Knight (1993)

  2) 2 step analysis: (cop’s test. properly exlcuded b/c did not observe the assault)

   a. eyewitness had 1st-hand knowledge = 701(a)

   b. now would it help the jury resolve the disputed facts = 701(b)

  3) modern trend favors admiss of opinion test

    a. relaxation of stds. rely on x-examination to reveal any weaknesses in the witness’ conclusions

 C. FRE 702-706: Expert Opinion Test.
  1) experts assist the trier of fact (702)

  2) cts have been liberal in finding that a topic is proper subj-matter for expert test.

  3) but there are limits to cts receptivity to exp op

US v. Amaral (1973)


- leading case on the subj of the admiss of exp test on the unreliability of eyewitness identification

  1) holding: any deficiencies in the witness’ perceptions could be spotted by jurors who did not require 

assistance to evaluate the test.

  2) expert on eyewitness identification is a good idea b/c cts are split

  3) rationale for limiting expert test. (11/11)

   a. test of admiss of exp test. is whether the jury can receive “appreciable help” from such test.

   b. relates back to exp test. is admiss only when it is necessary

    1. how far  can op. go = see p.635, note 2

  4) 2 step anlysis whether to admit exp test
   a. assist trier of fact?

   b. whether exp will testify to final concl of law/ultimate issue

  5) foundation for an op

   a. give qualifications

   b. not just education qualifies as an expert but
    1. knowledge, training, experience (some combination is ideal)

US v. Stagg (12/7)

 D. FRE 703: Bases of Opinion Test. by Exp (11/11)

  1) 3 ways/bases that factor into minor premise (concl to case/op. rendered )

   a. personal observation

   b. hypothetical Q (derived from: couldn’t base op. on hearsay)

   c. hearsay report of 3rd parties

    1. most modern and controversial approach

    2. hearsay must be part of the experts profession

     a) (i.e.) Dr’s report, nurses observations

  2) limitations

   a. if a type reasonably upon

    1. means judge has ultimate discretion to deny witness

    2. see pg. 631, note 2

 E. Stat’t of Ultimate Opinion (11/16)

  1) 2 limitations on phrasing of ult. op.

   a. exp must be able to vouch for the op. as  a “reasonable medical(or scientific) certainty”

  2) exp may not express an op. on an ultimate fact

X. FRE 607, 8(a), AND 806: CREDIBILITY EVID (11/16)


- Chapt. 15

 A. 3 Parts/Stages of Cred. Analysis
  1) Bolstering (chapt)

  2) impeachment  techniques “the war” (chapt 16)

  3) rehabilitation (chapt 17)

   a. repair the impeachment

 B. Evid Status of Cred Evid
  1) not to be admitted “substantively” b/c

   a. the stat’t may simply be irrel or
   b. the stat’t violates some other rule of evid

    1. FRE 801 . . prior inconsis stat’ts, which may be used “subst’ly”

 C. Bolstering
  1) generally not admitted b/c

   a. witness may not be attacked

   b. of legal irrelevance

  2) exception

   a. “fresh compl” doctrine

    1. “Help!  I have been raped!”

    2. use excited utt b/c can use the stat’t substant’ly


- no limiting instructions by judge

   b. admitting evid of a witness’ pretrial identification to bolster witness’ in ct. i.d.

    1. similar to 801(d)(?) – use this to enable you to use substant’ly and no limiting instructions


- always analyze excited utt and present sense impression

 D. Impeachment Arrows
  1) FRE 613
   a. prior inconssit stat’t

  2) FRE ?

   a. bias or motive

  3) 608(b)
   a. cheating on law sch exam

   b. cant be introduced b/c of “collateral fact rule” (ch 16)

  4) whom can you impeach = any witness

XI. FRE 608, 610, AND 613: COMPETENCY (11/18)

 A. Testimonial Quality of Sincerity
  1) religion

People v. Gard (1994)


- lie-detector test

  1) results of test are admiss

   a. invades the province of the jury

    1. it is up to the jury to determine who is teliing the truth

  2) why cant use polygraphs: Daubert
   a. lack of reliab

   b. waste of time FRE ??

   c. policy argu’t

  3) but similar to charac. evid

   a. experts admitted relevant in one area

    1. sexual abuse

 B. Testimonial Qualities of Perception, Memory, and Narr
  1) relevant if someone is a drunk? – only if at time of alleged crime

  2) drug addiction or alcoholic

 C. Prior Inconsist Stat’ts (on x-examination)

  1) impeachment by omission on a police report = good

EXAM  2) in order to preserve witness from claiming “Don’t remember”

   a. refresh the witness’ recollection

 E. Extrinsic Evid of Prior Inconsit Stat’t

- chapt 16

  1) in order to complete the impeachment:

   a. bring in extrinsic evid of inconsist stat’t

   b. extrinsic evid

    1. police report (i.e.) officer testifying to report

  2) FRE 613(B)
   a. loosened req’t of CL

   b. but Cl better to confront witness w/ prior inconsist stat’t

    1. must confront witness under CL

   c. CL better b/c more impressionable to jury

  3) Collateral Fact Rule (11/23)

on redirect: fairness and strategy dictates to confront witness w/ stat’t

   a. if witness admits = don’t need to bring in extrinsic evid to complete impeach’t

   b. if not admit (i.e.) arrow of impeach’t misses = bring in officer Watson in order to complete impeach’t

   c. this is a collateral fact = fact not important (judge will think that extrinsic evid is a waste of time)

    1. FRE 403 gives judge the discretion

 F. Specific Contradiction (11/18 & 11/23)

- see p. 391, note 4

  1) not bringing witness . . .

 G. Bias (11/23) - p. 392

  1) what is bias

   a. witness is testifying on their own behalf

   b. judge may instruct jury that witnes has strong int in the trial

   c. mist probative impeach’t technique

US v. Abol (1984)

  2) Bias impeach’t in general

   a. impeach’t relevant for the trier of fact to know biases of witness

   b. ct. reached holding by implicitly reading FRE 411
   c. easy to introduce extrinsic evid when impeaching by bias

  3) two stages of bias impeacvh’t

   a. x-exam’n to prove bias (logical relevance)

Davis v. Alaska (1974)

  4) cts are impressed w/ the probative value of bias evid

   a. that judges have allowed attnys to override evident’y rules that seemingly block the intro of bias evid

   b. Davis = notion of bias is so important that cts. will allow evid even if appears that you are 

impeaching by prior conviction
  5) extrinsic evid to prove bias (p. 400)

 H. FRE 608(a): Specific Incidences of Conduct
  1) Collateral fact rule exist in name

  2) impeaching witness on non-suit issues is a waste of time (no extrinsic evid)

XII. FRE 609: IMPEACHMENT BY EVID OF CONVICTION OF CRIME (11/25)


- p. 412

Green v. Boch Laundry Machine (1990)


- S. C.t had to uphold the stat. b/c judges had no discretion

  1) credibility and not a character rule

   a. only used if witness takes the stand

    1. keeps witnesses of the std and results in a lot of guilty pleas

  2) x-exam a witness about a prior conviction

   a. 609(a)(1) (felonies)

    1. if felony, then judge weighs probabitivess v. prejudiciality (Green)

   b. 609(a)(2) crime of dishonesty

    1. judge not weigh but determines if a misdemeanor offense of crimes of dishonesty 

    2. excludes only crimes of violence

Luck v US
    3. burglaries (felony) are not automatically excluded (609(a)(1))

     a) otherwise, would have to put D on std and exposes him to prio conviction (609(a) comes in)

XIII. FRE 801(d)(1)(B): CREDIBILITY - REHABILITATION (11/30)


(missed class)

XIV. FRE 404 - 06, 12,14, AND 15: CHARACTER (12/2)

 A. Specialized Aspects of Legal Irrelevance
  1) generalized description of ones’ disposition

   a. use disposition for sex offenses (FRE 413 -15)

  2) char evid (highly controversy)

  3) can we use past behavior to predict future conduct (i.e.) char evid

 B. Character Evid
  1) FRE 404(a)
   a. permits D to say: “I am not that type of person who would do that”

  2) FRE 405
   a. bridges 404(a) and FRE 608

   b universe of proving character only when it is an issue (405)

    1. opinion

    2. reputation

    3. specific acts

  3) FRE 404 and 608
   a. circumstantial evid

 C. Char as Direct Evid
  1) only when character itself is an issue

   a. char is an issue when claim (i.e.) slander or defam

  2) FRE 405(b): methods to prove char when char is an issue

  3) FRE 405(a)

   a. cant go into specific instances of conduct to prove charac despite the FRE language

 D. Calling witness a lier - limited to:
  1) reputations

  2) opinion (p. 404)

 E. FRE 404: Char as circumst evid of the conduct of a party
  1) historical merits of the case

 F. Circumstantial Char Evid in Crim’l Cases (p. 319)

  1) when does D’s char come into issue

   a. tradit’l approach at the D’s election

  2) FRE 404(a)

   a. what kind of evid = “… pertinent …” 

    1. in a rape case, only pertinent trait is violence and not sexuality 

  3) other than FRE 414, 15 and 18, cant introduce char evid

   a. ct. tries facts and not people

 G. Civil Cases
  1) char evid inadmiss except in sexual abuse cases

  2) how put in circum’l evid (Chapt 14)

   a. why not in civil cases but in criminal cases b/c criminal on trial for their life/liberty (p. 319)

XV. FRE 413 AND 414: EVID OF SIMILAR CRIMES IN (CHILD) SEXUAL ASSAULT CASES

  1) know the language

  2) prior rape case where D did not take the stand is admitted under FRE 413

 A. 3 Points
  1) minimal caselaw

  2) FRE 403 gives judge some probative pwr. to exclude

  3) if not admiss under FREs 413 or 414 = can still be admitted under 404(b)
 - so why Cong allow prior sexual assault convictions = b/c once a rapist always a rapist?

 B. What Methods of Proof are Admiss
  1) opinion

  2) reputation

 C. Prosecution Evid
  1) once char of witness that he is a peaceful guy - try to impeach

   a. FRE 405(a) limits to specif incidences

  2) use char evid when

   a. witness is Moho Ghandi or priest or nun

*** you can impeach witness using sp incidences or acts but cant use sp acts to bolster D’s rep.

 D. Habit or Routine Testimony
  1) non-volitional acts = habit test.

  2) must allege sp. habit

XVI. FRE 404(b): EVID OF OTHER ACTS/CRIMES

  1) if admitted soley to show that witness is bad (propensity) = inadmiss however

   a. if can identify specific relevancy (anything other than propensity) = sdmiss
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