Civ Pro Stewart Spring 98

Subject Matter Jurisdiction

General

Diversity: §1332

All Plaintiff must be diverse from all def. 

Must be in excess of 75,000

You can ad up claims of one P and one D

Dollar amounts-must be pled in good faith

Some states will not look beyond the complaint

Exception:

If there is a common interest one title, joint ownership (full) 

If there is a common undivided interest they can have a joint $ jurisdiction

Residency

Specific Jurisdiction

General Jurisdiction: 

Jurisdiction is proper over any case

Shoe terms: Continuous and systematic, unrelated claim

Citizen of the US – 14th amendment

Citizen of a State:

* Citizen of the US and a domiciliary of the state must be both.

Domiciliary = 

Reside in the state with no intention of leaving and an intent to remain

OR – if you resided there in the past, and when you left you intended to return. 

Resident of a State:

You live there

You can have multiple residences, as many as you can afford. 

If you are a domiciliary, the state can assert jurisdiction over you , even though you may not be a citizen

Diversity

See § 1332

Where are the parties from – do this first. 

To be a citizen of a state:

Must be us citizen

Must be domiciary

Physical residence

You stay there or intend to return

For the purposes of diversity, all that matters is your domiciary at the time of filing of the case. Does not matter if you are different resident at the time of the incident.

There are some limits as to diversity if you try to set up jurisdiction by assignment

Corporations;

State of incorporation and PPB (only one PPB)

Mostly use braun test, where are the most factories, etc

Can also use nerve center.

Arising Under:

Can bring up this question at any time, during or after trial/appeal.

Courts can bring up this question by itself

Fed government has limited power and the states benefits from those limits

My Mottley  Notes

When there is an appeal to the USSC, does not matter if the federal question appears on the face of the plaintiff’s well pleaded complaint.  

Notes from end of case:

Passing out leaflets, violating local ordnance, get arrested, 

You think the ordnance violates your free speech rights. 

If you pass out leaflets, you will get arrested, and if you show the ordnance is unconstitutional, but you run the risk of being wrong

If you don’t, people will not hear your message.

Declaratory judgement act – 

asks the court to make an opinion about whether or not you have a constitutionally protected right to do something or if the ordnance violates the constitution is some other way. 

Apply to Mottley case: 

Should they have applied for a declaratory judgement to test the validity of the statute

Schelly Oil says you cannot do that:

The declaratory judgement act is not meant to expand the jurisdiction of the district court.

If you allow the railroad’s declaratory judgement complaint, why don’t they allow it?

Declaratory judgment act was meant to be used as a way to settle disputes that could not otherwise be brought in the district court.

Therefor if the dispute could not be heard in the district court for reasons other than the declaratory judgement act, you cannot bring it in the district court. 

If a case comes under the declaratory judgement act, that does not mean that the whole case is to be tried in the District court, must be some other basis.   

What is the basis for a federal question

If congress says the regardless of diversity, the Fed has jurisdiction has over the Red Cross at all times

Why is this ok?

Because if you are suing the Red Cross, which was created by Congress

See Osborn – the capacity to sue and be sued is always going to be a question, because the Red Cross is a fictional entity of sorts. 

‘there will always be an ingredient of federal question’ when dealing with a Congressionally created entity.

Marshall – this is enough to satisfy Article 3. 

Under 1331  (primary fed question) fed dist. court has jurisdiction only if there is a essential element to federal law of the face of the plaintiff’s well pleaded complaint. 

The vast majority of cases arise under the law that creates the claim. 

Federal law creates rights and specifies remedy

Federal law creates right & implies remedy

If I have a complaint and a remedy the are under Federal Law, then Fed law applies….

Federal right and remedy implied

In the above situations the only regulatory system that is implied to apply is that of the federal government. 

Note: if the state government copies a fed statute, this does not mean that there is no federal question

If the feds copy state law ( fed jurisdiction

Exception: page 864 describes Shoshone Mining co… Says that this is not true, however, this is an old case and the court would avoid the problem.

What if the state incorporates federal law?

Mottley

There is no federal question – the fed issue is based upon a argument against a possible defense by the defendant. 

A well pleaded complete does not respond to the defendants

Courts want some federal questions to be heard in local courts so that the fed laws will apply in local courts

Fed question has to be on the fact of the plaintiff’s well pleaded complaint.

Well pleaded complaint § 1331

Power for Appellate Review = Constitution

US courts cannot do anything unless the Constitution says it can – see article 3

Defines a sub set of all possible cases that can be heard by Fed courts. 

Congress can modify the jurisdiction of all fed courts except the Supreme Court

Two basic types of cases;

Diversity 

Federal Question

Tell what it is:

SMJ is: the power of a court over the subject matter of a lawsuit. Over the kind of suit

SMJ varies from state court to Federal court

State courts are courts of general jurisdiction 

As a rule, every single of action can be filled in state courts.

Federal courts are courts of limited jurisdiction therefore, there must be an independent jurisdictional basis for every claim there. 

Authority comes from article 3

US constitution defines the limited smj of the federal courts to three types

Weird stuff, stuff you will never see on the exam

Arising under jurisdiction

Diversity

Arising Under Jurisdiction

My Merrell Dow Notes

Misc. 

Why does the plaintiff’s complaint arise under federal law: why is § 1331 satisfied? Argument: embeded in one of those is an essential question of federal law

There is a state right and a state remedy. 

Is the possibility that the Plaintiff could have brought a fed question COA sufficient?

You look only at the complaint and what COA’s were actually used, and cannot look at

Why is there even a question: Plaintiff could have filed in federal court, defendants can remove to federal court. Exception to the rule: if the suit would have been based upon diversity, and the defendant is from the state that the case was filed in, case cannot be removed to fed court. 

They wanted to stay in state court, and in order to do so, claimed only state law, and dropped the fed question. 

Question: Whether or not it is enough (in order to remove the case) that as the basis of the state negligence claim, plaintiff says that defendant say plaintiff violated federal law. 

Majority

The Federal law imposes a duty to do something, but that there is no implied remedy of damages for an individual party who is injured by ingesting drugs that are not properly labeled. Therefore, Congress does not intend for the federal courts to exercise jurisdiction over a claim between private parties when the only federal question 

No claim created  by federal law that Thompson could bring. 

Therefor, congress does not want district courts to exercidse subject matter jurisdiction over claim between private parties where this federal law is the only federal question. 

Notes:

Why would Congress do this ( make requirements, but do not offer a remedy for those that do not follow this requirement, not liable to private parties who are injured due to failure to follow the regulation)

The fact that private individuals cannot bring the case does not mean that the corp is off the hook – the decision is left in the hands of the executive department. 

If you permit private parties to enforce the requirements,

Congress wanted to give itself some leeway about when to impose the regulations, and how to handle the situations, so they preempt the individual’s ability to sue. 

They wanted to keep control, and if they let people sue, then you cannot control the enforcement because the courts would be regulating the enforcement. 

Keeps the enforcement authority in the hands of the executive branch. 

Highlights the difference between private enforcement ( individual suites) cf. Executive enforcement.

Under §1331 – EE/ WPC (Essential Federal Element / Well Pleaded Complaint)

Conflicts between State law and Federal law…

What if there is a suite based upon a federal question?  Is there a federal question? NO – Like an Ohio law that enforces the fed law and if they don’t they are negligent.  The negligence is Ohio, thus state, law, not a federal question even though it is based upon the federal law. 

Is a federal question to be decided upon federal law regardless of what court it is heard in?  

They do not want to allow all these cases to be brought in the fed court system because they are worried about the amount of cases that are going to be brought in the fed system. See page 856

Thus allowing the executive government to not allow individual suites prevents an overflow in the fed court system.

Once over again

The fed government regulates the labels, individuals may sue – this provides the fed juris under §1331 

The fed government must do act but individuals cannot sue – there is no jurisdiction based upon §1331

These are the two extremes

Current statute:

If you don’t  obey you get sue by the Attorney General

Question: does this mean that individuals can or cannot sue

Court assumes that the answer is no – see reasons on page 855 to 856.  Congress did not indeed for individuals to be able to sue

Statute says that Executive branch has the discretion to sue or not to sue and this 

There are institutional reasons to interpret the congressional silence as not allowing individuals to sue due to yada yada yada

Last

Court says that there is a claim that is based upon Ohio law which necessitates deciding whether or not the company violates federal law and thus there is a federal question, and thus federal jurisdiction under 1331 –

Court decided that if we allow this, the same result would occur as about

Congress did not intend to allow individuals to claim damages under the labeling act. 

Congress did not intend for the courts to be burdened with litigation between individuals and the companies based upon the labeling act. 

Dissent – 

When an issue based upon a state claim which is based upon a fed law, we should allow federal jurisdiction

Smith v …..

Deals with the federal Farm act, which gives out bonds

Conflict with Kansas law regulating 

Shareholder may sue to prevent corp purchase bonds that are illegal .  State law right, state law remedy

Bonds are illegal b/c the fed act is unconstitutional

Federal question because you will have determine if the congress acted in accord with the constitution. 

Cf. With Merrell Dow

In Smith there is a constitutional question

You must take into consideration the nature of the federal question. 

In Smith – he would have to prove that the actor (congress) acted illegally. So in order to win under state law, he would have to prove a federal question

In Merrell dow – have to prove that there was negligent act under Ohio law. 

Thus there is not an essential element of federal law. 

In Smith, the issue is constitutional, in Merrell it is a statutory requirement

Again

Both State law creates the claim – 

Whether or not defendant has violated a state law hinges upon a federal question

 Smith – whether or not Congress had the authority to issue the bonds

Merrell – Whether the company violated the statute

What is the difference

‘Nature of the claim’ will determine  

In Merrell – The federal law is not necessary to get relief.  There is a question as to whether or not there is really a question about federal law or whether it is actually a matter of Ohio law. 

Plaintiff v Defendant = FDCA right + (implied) remedy = claim arises under federal law

 Merrell dow begins with the assumption that this is not true

Court comes to the assumption that this is possible

There is no federal jurisdiction when there is no possible claim under federal law to begin with.  If the statute does not imply that there is a remedy available parties, then there will not be federal jurisdiction. 

If we conclude that a plaintiff could successful claim relief under the law for the defendant’s violation of it, then a complaint that relies on state law, which relies on the federal question, then there can be federal jurisdiction. 

Change : State negligent because D violated FDCA 

Fulfill §1331?

This is private parties fighting about the meaning of the FDCA, and puts it outside of the circle of fed jurisdiction

MD = congress did not intend to allow private parties to litigate about the FDCA.

If Congress intends to provided a private remedy – then can assume that Congress wanted to allow the fed courts to hear those cases. 

There is no reasons to not allow, because the the FDCA allows 

When a federal question is an essential element of a federal claim there is no problem allowing federal jurisdiction if the statute allows for private resolution of conflict, or implies a remedy available to private parties. 

BB - Federal courts have smj over claims that arise under federal law.

‘ Federal law”

Federal law is us constitution, Treaties, Statutes, Federal Comm Law to the extent that it exists. 

“arises under’ if

it is created by federal law

or if it turns or hinges on a substantial federal question. 

Question of Federal statute is not substantial enough. Merrel Dow

However if the claim hinges on the us constit or treaty, that is substantial. 

Exam likey exam question: will revolve around a federal question that is based upon 

Well Plead complaint rule:

The federal part must be part of the plaintiff’s coa, fed issue cannot appear as a defense.  (Mottley)

Diversity

Fed Courts have smj over claims in which there is a diversity of citizenship and in which the amount in controversy is in excess of $75,000

There must be complete diversity

There is complete diversity if no single plaintiff is a citizen of the same state of any single defendant

IL v WI WI – diversity

IL v WI IL – no diversity

How to determine citizenship for diversity purposes

Individual parties

A person’s citizenship is his or her domicile

Citz does not = residence

Domicile

A person’s true home, 

Where they intend to remain or to return to. 

Entities

Corporations

A corporation has dual citizenship for diversity purposes.

State or states of incorporation

Also of where Principle place of Business is located.

A corp PPB is its brawn center, where the bulk of the manufacturing takes place

Hypo Acme:

NY corp, law suit in IL v IL

Is there diversity? Looks like NY v IL

But Acme manufact stuff in IL, headquarters in NY. 

Where is their PPB? Chicago

Thus it is IL & NY v IL 

Unincorporated Association

Also partnership or limited partnership, both are unincorporated. 

Each and every one of it’s members counts for diversity purposes

PPB does not matter. Incorporation does not matter. 

Aliens

Garden Variety

Treated as an alien

Two aliens cannot sue another

Aliens admitted as permanent residents. 

Treated as a domiciliary of her permanent residence. 

Treated as american citizens

HYPO

GV alien v GV alien

Diversity? No 

Alien v non-alien

Yes

Gv alien v Perm Res  Alien

D? Yes

Representative parties

Guardians or trustee, executory, administrator. 

Whose citizenship courts for diversity?

The party being represented counts. 

Citizenship is determined at the time the law suit is filed. 

Amount in controversy 

In diversity cases, the amount in controversy MUST exceed 75,000, exclusive of interest and costs. 

If the plaintiff wants non-monitory  relief.

In a case involving non monitory relief, look to the plaintiff’s viewpoint and if from the plaintiff’s viewpoint if the cost to the plaintiff if the relief is denied, than AIC is satisfied. 

Rule of Aggregation

Single plaintiffs can aggregate their claims together

Multiple parties cannot aggreegate

My Supplemental jurisdiction notes

What is a case 

A federal claim and all claims that are pendant or ancillary to that federal claim 

Federal Claim – non frivolous claim that satisfies a jurisdiction statute.

Pendent or ancillary claim

United Mine workers v Gibbs

The UMW were allegedly conducting a secondary boycott in violation of federal law.

Issue: how do you determine when a claim is pendent

Opinion: To determine if the court has federal jurisdiction over the matter, the court implies  a two part test

There must a common nucleus of operative facts

If there is a general expectation to try the case at the same time

Is there any situation where these two would not happen?

Possibly, most likely these would happen where the parties want the case to be determined at a single trial

Is there any justification 

Article 3 limits the kind of cases over which fed courts can have jurisdiction

Why: fed sys does not have interest in state law, and because the states do care and we want to maintain viable state judiciary, thus some fed state cases in states courts

Federalism issue

Gibbs expands the definition of pendent jurisdiction to include independent claims but which share a common nucleus of facts: 

Why: judicial economy.

Why should the court be so eager to pursue judicial economy?

If he cannot go to fed court, he would have to stay in the state court and bring the federal case in state court 

State courts have concurrent jurisdiction to hear federal cases.

Usually, the Plaintiff can find a court in which all of the claims can be heard together (usually in state court).

If the state law claims are not pendent to fed claims, you would have to be willing to split the suit and pay for two cases, once in fed on the fed question, and once in state court on the state issue based upon federal law.

Time consuming, very inefficient, bad for judicial system in general

Does Gibbs use ‘case’ as defined as Article 3 and §1331?

Yes under 1331

Seem to under Article 3

Court seems to use the same definition under both, is this accurate??

Will rely on the district courts to restrict the amount of cases that will be allowed find jurisdiction based upon pendent claims

Count of sound discretion

When it does this, the court must hear the federal question, but can drop the state claim.

Where not appropriate to dump state law?

Novel issue of state law

Fed case is dismissed before anything much happens in case

State claim constitutes the real body of a case

Jury confusion

Congress narrows defines or limits in other jurisdiction issues

Diversity – limited by statute

?

Review of Gibbs

Ill v Alaska 

Nation wide service of process is acceptible

Assume there is a federal claim (antitrust) in ND IL

There is also a state claim of tortious interference with the K

What benefit is there to splitting the two claims?

The point of Pendant jurisdiction is for judicial efficiency that the two cases should be heard together. 

Only works when there is a nationwide service of process statute

Pendant

Usually Gibbs type patter

Single P, Single D

Fed claim and state claim has common nucleus of facts

Ancillary

All other forms of strange jurisdiction

Note: 

Both of these are called Supplemental jurisdiction now

Owen v Kroger

Fact:

Original case : Kroger (Iowa) sues OPPD (neb)

OPPD sues Owen (Neb/Iowa)

Thus: Iowa v Neb + Neb / Iowa

Fulfills article 3 but not 1331, which requires complete diversity

Decision:

Under Gibbs, if there is a common nucleus of operative facts, Jurisdiction is ok

This court says you have to look at more than just the common nucleus of common fact

Why?

Increase amount of fraudulent claims. 

But: Assumes that the defendant will attempt to bring in the 3rd party, and this assumes that the plaintiff would be willing to take that risk.

Dissent: absent fraud, the plaintiff is not responsible for the presence of the third party in the law suit, seeing as the defendant brought them in. 

Fraud, will allow people to circumvent the requirements of § 1332

Even though there is a common nucleus of common facts, this is not enough to have ancillary jurisdiction. 

§ 1332 revokes pendant jurisdiction over 3rd party defendants if there is not complete diversity under 1332 to begin with 

Side note:

Why not dismiss the 3rd party claim after Anchor claim is dismissed

In trial found out that there was incomplete diversity

Once the court has started the trial, the judge can use his sound discretion to continue to hear the case, the District court says that if would a waste of time and money to throw out the case now. 

Statute of Limitations

At the time, she would have been out of luck if the S of L had run under state law

See 1367, which says that (currently) if the S of L has run, the loosing party has 30 days to file

Hypo:

Iowa v Neb, counter claim by Neb to Neb 

Jurisdiction: yes under ancillary to save time and money

Iowa v Neb, third party claim to Neb and cross claim back

Juris: yes, common nucleus 

If Own sues Iowa first, and Iowa counter claims

Yes- because 

The neb/Iowa third party sued Iowa first, 

Compulsroy counter claim – 

If it all falls in the same case, and it does not seem that the Plaintiff has waited for them to cause the diversity – sandbagging idea,

The more it looks like sandbagging, the less likely it will be that the court will find ancillary jurisdiction.

CNOOF-

Common Nucleus Of Operative Facts =)

Ancillary jurisdiction cannot be used to get around §1332, especially if diversity becomes a problem.

Diversity

If we allow ancillary jurisdiction to override complete diversity, then we will back to using minimal diversity.

Notes:

Car accident results in fist fight

CNOOF: ?

The facts that are relevant to proving the two claims are not common. 

Parties would generally expect to try the claims together” It is possible to find jurisdiction in this case under this type of hypo. 

Juris: arguable, will depend on how the court inerps Gibbs

HYPO:

Iowa sues def 1 for 80,000 and def 2 15,000

Juris over def 2?

Anchor claim = def 1

Should there be ancillary jurisdiction over def 2?

Owen: 1332 demands diversity and $

There would not be jurisdiciton?

Plaintiff has the ability to sue in federal court

In 1332, congress makes the policy decision that only when there is complete diversity, and only when there is a claim worth over 80,000. 

Aldinger v Howard (1976)

Federal claim (§1983) against Defendant

State law claim against County

There was not federal question claim against the county because of the lang of 1983

Congress did not intend the county to be sued under 1983, and that the county not be answerable in federal court. 

CF: owen, case has a narrower meaning than article 3, see 1332.

This case: under 1983, case has a narrower meaning than article 3 because?

Findley:

Suit v United states

Ancillary claim against county officials

No ancillary jurisdiction because the statute that granted juris over the fed government, revoked ancillary juris over anyone other than the us. 

Review

Gibbs-

‘Case’ is same under Article 3 and 

Ownens

‘case’ can be specific to the parties, the focus is on the who, not the what

Aldinger and Findley

Uses 1332 to exclude certain parties from jurisdiction

The court reads the state as revoking jurisdiction over parties that are not listed in the statute.

The court is interpreting the statute to determine what congress meant. 

Congress decided that the SC was interpretation the statutes wrong which  creates supplemental jurisdiction in §1367

§ 1367

Commands district courts to assert or extend supplemental jurisdiction 

SJ encompasses prior concepts of pendant and ancillary jurisdiction. 

In non diversity case, exercise full possible jurisdiction under subject matter

Also, remember that this can be discretionary

(c) codifies the discretionary portion of Gibbs.  The courts may decline if 

Novel concept of state law

State claim 

Dismissed federal claim

Exceptional circumstances that warrant dismissal of the federal claim

Palmer v Hospital Authority of Randolph County

Facts

Palmer as a Georgia plaintiff because he is the father of the unborn child?

Georgia Plaintiff v. Hospital  under COBRA ( federal claim)

              “             v.      “          under 4 different state claims

Fed claim with pendent state claims

Georgia Plaintiff v. Bates     under COBRA  (federal claim)

            “               v.      “         under various state claims

Federal claim with pendent state claims

Palmer as a Alabama plaintiff for damages to himself

Alabama Plaintiff  v.  Hop    under state law

Pendant party ( form of ancillary)

Alablam Plaintiff  v Bates    under states law

Pendant party (form of ancillary)

State claims that share a common nucleus of operative facts, party bringing both the state and federal  is the same

Decision

Court dismisses the federal claim under COBRA

Does this mean that the court lacks jurisdiction over the pendant state claim 

District Courts: COBRA is not intended to apply to physicians, therefor there is no subject matter jurisdiction and the pendant claims should be dismissed

The dismissal here should have been for failure to state a claim upon which relief should have been granted. 

Just because there is no way to win does not mean that the claim should be dismissed for lack of subject matter jurisdiction. 

Theoretically –

The court should be dismissed, but under § 1367 c –3 the court has discretion to dismiss or to not dismiss. 

SC Decision

Look at the case to see if there is supplemental jurisdiction based upon the federal claim based upon the federal question to the hospital only  by the Georgia hospital

Georgia v Hospital COBRA ( federal claim)

               v. Hospital state claims    

Pendent  (classic)

Georgia v bates  state claims

Pendent party ( type of ancillary jurisdiciton)

Alabama v Hospital COBRA (federal question)

Alabama v. Hospital (state law claim)

Pendent party 

Alabama v Bates  state

Pendant  party (ancilalry) (this is the problem child) 

What makes the court nervous is a pendant party claiming against another pendant party

Their discomfort is a little unreasonable in light of the 1367

What would the District Court do?

Under §1367 (c)(2), if the state claim dominates the federal claim, then the fed claim should be dismissed down to the state court. 

If Statute of Limitations has run, 1367 says that there is an additional 30 days to file a case.

1367 (b) says that you cannot use supplemental jurisdiction to get around diversity

Supplemental Jurisdiction

§ 1367 – an alternative basis for jurisdiction.

Not an issue unless there is more than one claim. 

This is a way for the federal courts to have jurisdiction over a claim that is not arising under federal law and is not diverse. 

If this is tested on exam, one claim will arise under federal law, 

Fed courts have supplemental jurisdiction over the non federal and non diverse claim if that claim is so related to a federal or diverse claim that they are part of the same case. 

‘so related’

Cnoof – see Gibs. 

Exception:

A plaintiff cannot use supplemental jurisdiction if the only basis for jurisdiction is diversity. Anyone other than the original plaintiff. 

Discretion

Should court use discretion to hear the non federal non diverse 

Exam answer outline

Fed courts have limited….see above

1.  is there arising under

1. alter, is there diversity

2. alt, is there supplemental 

3. should the court us it’s discretion. 

Keep in mind: In this case,…..

My Removal Notes

Under 28 USCA § 1441(a) and (b)

Two absolutely critical things:

No matter how many claims there are, the case is the thing that must be removal, not a claim

You remove from state crt to federal crt not vice versa.

Defendants remove (P have made the request to be in the state crt).

General rule of what cases are removable - if case could have originally been brought in federal court.

Who has to agree to the removal (Ill P v. Ind D1 + Ind D2 ( suit & accident in Ill crt)?  Both the D’s who were properly severed.

1441

Let’s say accident occurs in Indian and suit is filed there ( 1441(b) says that if the basis of the fed subj juris is diversity and if any D in the suit is from the state in which the case is filed, the case can not be removed (‘cause the bias problem is not an issue).  So if you had Ill P v. Ind D1 + Mich D2 suit in Indiana ( can not remove to fed court.

The in federal question cases the issue is expertise, hospitality, etc and has nothing to do w/ bias.  Therefore the diversity of citizens doesn’t matter in removal decision.

Hypo ( original case Ill P v. Ind D1 + Ill D2 could not be brought in fed crt.  Let’s say the claim D2 settles & drops out can the suit then be removed by remaining D1 to fed court.  See 28 §1446 ( yes if w/in a year an amended complaint would allow it to be brought in fed crt (have 30 days to do this)

Apache Nitrogen Products, Inc v. Harbor Insurance Co. (Pg 898)

Under §1446(b) -  The D has not been served yet, but is afraid that receipt of the complaint will trigger the 30 day removal window and so they remove.  P argues that by removing the D triggered a 20 day window in which the D had to answer under Rule 81(c) (says is that you have 20 days to answer the claim ).  The P claims D didn’t respond w/in the 20 days and thus P wins by D’s default.  But P’s argument forces D to waive service of process.

D’s argument is that until they are served w/ process the system isn’t engaged. D’s were just trying to cover themselves. 

Has D waived its right to contest personal juris (if D can show that state in which the fed crt sits has not established min contacts) by asking for removal.  NO.  In Apache, by removing the case did D, by removing, waive his right to personal service & establishment of PJ  (PJ doesn’t depend on nature of the claim but on the contacts the D has w/ the state in which the fed crt sits)?  NO  You don’t waive the right simply by removing the case to fed crt.. 

Now for §1441(c)

P is Illinois farmer and uses Illinois RR to ship produce & live stock.  In shipping them to Idaho the cars were too cold & pigs froze.  Let’s say the pig claim is one that arises under Fed law.  Few months later same farmer using same RR ships to Springfield Illinois and the claim here is a question of state law.

Can The Springfield claim be removed ( Yes, because we have a separate & independent claim in the pig claim that is joined w/ a non removable claim, the strawberry claim, the entire case can be removed.  

But the strawberry claim is not supplemental (since shares no common nucleus of operative facts w/ pig case) and thus can not be removed because w/in §1331 a case is a fed anchor claim + suppl. claims.  

This would seem to say that §1441(c) is unconstitutional.  How do we explain that it is constitutional? Well we refer to the “necessary & proper” law of Article 1 of the US constitution.

Note: this shows that if you have Fed anchor + suppl claims + brand X claim (which is neither fed anchor or suppl claim as our strawberry claim is)

What this means is that anytime you have a federal question anchor claim you can remove the case:

under §1441(a) if it is a supplemental claim attached it can be removed

under §1441(c) if it is any other type of claim it can be removed

Removal:

A defendant removes an action from state court to federal court.  Can only be used if the case is filed in state court. 

After the action goes to federal court, the plaintiff will try to get back to state court. 

Should the federal court grant or deny.

Should be remanded if:

Removal was not proper.

Proper if the federal court had subject matter jurisdiction over the removed claim

Things to note

A defendant cannot remove a diversity case if the defendant is a citizen of the forum state

§ 1441 – Removal is proper if there is a single removable claim and other non removable claims, so long as the removable claim is separate and independent of the removable claim. 

Discretion

Assuming that fed court has power to hear the removed claims

Should it exercise it’s discretion or should it remand the claim back to sate court. 

Economy and Fairness. 

Tips on the Subject Matter Jurisdiction Exam question - Stewart

Each of these are freestanding, do each one separately 

Diversity 

Where they are from, complete diversity, $ in controversy

Federal Question

Federal question claim, claim that is created by state law that constitutes a federal question claim, supplemental jurisdiction

Personal Jurisdiction

The power of the court of the defendant’s person or property. 

Have to figure out the action was filed in 

Fed –

A sues B in fed court. B moves to dismiss for lack of PJ 

Fed courts have personal jurisdiction if

A fed statute Or the law of the state where the court sits grants PJ

And it would be constitutional

State – 

A sues B, B will object to lack of personal jurisdiction

IL cts have

If Il law grants it.

And if Il law constitutional. 

Presence

Actual, physical presence

You only have to be there for a micro second, if you are served while you are there. 

Domicile

True home, etc, 

Constructively present in the state where  you 

Doing Business

Really doing business for an extended amount of time,

You will be constructively

Doing Business

A person or an entity is doing business if they have regular systematic and continuous contact with the state. 

A company that solicits business does not qualify.

Consent:

Express – 

You say ok

Implied

Filing law suit

Failure to opt out of a class action

Failure to object to assertion of jurisdiction in a timely fashion or in an appropriate fashion. Note: If you bring up another issue, you have consented to jurisdiction

Consent to court’s jurisdiction to determine jurisdiction

If you ask the court to determine if there is jurisdiction – you agree to be bound by that decision

Objecting to consent

In federal court, make a motion to dismiss for lack of PJ

In Il, need to file a special appearance 

Anything you do other than file for a special appearance is called a general appearance., including a pleading or request of the court.

If you fail to object, you consent

Long Arm statutes

The state want PJ over a def who does one of a variety of things from which the law suit arises. 

Il

Land, 

Owns, uses, or posses

Injury in Il from tort

Matramony.

Separation, annulment, divorce

Insurance K

Risk is located in IL.

Transactions of business in IL

Not doing business, single action will qualify. 

General Jurisdiction

Only possible if there is a residency involved (def = resident)

Notes on IL law

Comes from common law

There will be personal jurisdiction over the D for all cases whether or not the claims are related to the the defendant has done in IL . 

Is it constitutional?

Personal jurisdiction is constitutional if the defendant had such minimum contacts that it would not offend traditional notions of fair play and substantial justice. 

The issue is has the D purposefully availed itself of the benefits and protections of the forum state.  Put another way, could the D reasonably anticipate being hauled into the forum state. 

Add in “In this case…” 

Service of Process/ Notice

How do you properly notify parties that lawsuits are in the works

In order for service to be proper, two things must be true

Method used must be permitted by federal rule or by the state rules if you are in state court. 

Best kind = personal service, valid under state and federal.

Problem: Process server with pot def and def runs

Process is ok/proper if it is in the vicinity of a reluctant defendant. 

Abode service

Alt to personal, leave the notice at the last and usual abode of the defendant. 

Process must be left with somebody

Fed:

Suitable age and discretion

Il
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Agent service

May serve any authorized agent, needs to serve personally. 

Mail plus request waiver of service

Any method permitted where you sit

Fed rule only. 

In Il – this includes publication by rare situations. 

Method must be constitutional. 

Service must be reasonably calculated to apprise interested parties of litigation. See Mullan.

Balance of factors

Cost v Potential for receipt

There are currently many ways that are acceptable in terms of  service of Process

See Green v. Lindsy – 

If enough people are not notified than you can question the reasonableness of the method, but you cannot question the receipt itself. 

Opportunity to Be Heard

Rule:

Should have an opportunity to be heard before your property is taken.  Usually means a pre-depravation hearing. 

Exception

Unless there is a compelling governmental interest which requires prompt action. 

Note

Above 4 arise out of the due process clause

A judgement entered without due process is void.

To confer due process

Court must have SMJ

Court must have PJ

Proper service

Opportunity to Be Heard. 

If any of these are void, due process is violated. 

Venue

Nothing to do with due processor Jurisdiction. 

Each state has different laws: main Q’s

Where Def resides

Where Plaintiff Resides

Where action takes place

Assuming that action is filed in court that has proper smj and a state that has proper pj, which court within that system is the most convenient forum for this litigation. 

IL

Venue is proper in a county where any defendant resides. Or where any part of the cause of actin arose.

Fed

§ 1391 – Venue is proper in a district where any D resides if all the D’s reside in the same state. 

Or: Venue is proper in a district where a substantial part of the cause of action arose. 

If venue is not proper based on one of these two: 

If there is a diversity suit

Venue becomes proper in any district where the D are subject to personal jurisdiction.

If there is ‘arising under’ 

Venue is proper in any district in any district where any defendant is found. 

Venue q

May not be obvious. 

A sues B , B moves, motion to transfer venue, note – this is transfer, not removal.

Should it be transferred to the new forum.  The action can only be transferred to a district where it might have been brought in the first place. This means you have to review the personal jurisdiction in the new venue. 

If the new district has proper juris, than you have to decide if there is proper discretion:

Interest of Justice. 

Forum non convenient

When there are public factors (total lack of interest of state) and privacy factors ( witness, evidence, community interest)

Only if there is another appropriate forum where the can run will the court dismiss

A court state or fed, has the discretion to dismiss a claim that has been filed in a grossly inconvenient system. 

These are discretionary dismissals, the court can punt.

Results

If dismissed from state ( goes to another state court

If dismissed from fed ( can go to either state or fed. 

Erie Doctrine (choice of law/conflict of law)

Choosing the law to be applied – my notes

General

If a federal court has subject matter jurisdiction over a case and personal jurisdiction over the defendant, will it apply federal or state law

History

The role of the judge was to apply the law as described in precedent, source was natural law or custom or usage.

Constitution and statutory restraints on a federal court’s authority to craft common law

Rules of decision Act

Unless there is a federal law that applies, the courts are to apply the law of the states as rules of decision in cases that they are hearing

Common Law was usually statutory law, 

Over time, each state came to different understandings about what the common law was.  IE, there were differences between the judicial systems in terms of interpretations. 

This seemed unfair because there was no uniformity, had to choose between the state understanding of the common law and the federal understanding of the common law, and there was no always a choice about which you could apply or use. ( depended on the situation, whether or not there is diversity- this allows the out of state parties an advantage because they have a choice)

Change in Philosophy:

All law must have a source of governmental source of authority behind it, without this source, there was no law.

Application: the federal court used federal understanding of common law and the federal system needed the authority to create federal law.

Article I – lists what congress can do  - in the 1930’s the courts said that article 1 and 3 allows the congress to create courts that are inferior to the SC, then congress can regulate the jurisdiction, 

Then said that because congress gave jurisdiction, congress can also create the law to be used in deciding the case. If Yes, then no problem with allow federal system to determine the status of an individual

SC said no – authority has to be found in another place other than power to create lower courts. 

In Erie: the court expanded the concept of law in the Rules of decision act to include both statutory and common law

Unless there is a federal question, the courts are to use the law of the state to decide the case (statutory and common law.)

Note:  Erie dichotomy: because congress has the power to create the procedures,  but this does not mean that it can create substantive law.  

Note 2: If you have diverse parties, the conflict of laws rules ?

Note 3: ordinarily state courts are competent to hear federal question cases, if the case is not removed, the state court uses federal 

Court uses it’s own procedural law, and the substantive law of the sovereign that creates the question. 

Rules Enabling Act

Created in 1938, congressional statute, tells congress to makes federal rules of civil procedure. 

Inferior courts have to follow those rules, applicable to cases within the system no matter what the basis of question. 

How does a federal court determine the contents of state law?

When and Why must a State court use Federal Law?

If the lawsuit is filed in state court of IL, and the question is whether to apply state law or federal law, the court should use state law. Erie Does not arise in state court

If you are in federal court

Is the law suit one that arises under fed law

Yes

The court should apply the federal law the claim arises under

Federal court, non federal claim, 

Resolve based upon state law, or federal law?

Happens in diversity cases (mostly), supplemental jurisdiction

Before you can decide which to apply, there must a conflict between the two

If no conflict, apply both, reconcile the two

Where possible, the fed courts will try hard to reconsider the case law. 

Is there an irreconcilable conflict between?

Does the conflict involve a Federal Rule of Civ Pro?

Yes – apply fed rule civ pro

If conflict does not involve FRCP - Go to the byrd balancing test

Is the state rule bound up with the rights and obligations of state citizens 

Apply state law

If no ask? Would the application of federal law materially alter the outcome of the case, so as to induce forum shopping. 

Apply state law, Unless there are affirmative countervailing considerations. 

Pleading – See Separate Document ( HA Rules.doc)

Discovery

My class notes on Discovery:

 Academic debate – most of the scholarly debate about the rules occurs regarding the discovery rules. 

Why old way was bad

Lots of surprises in court, new claims could arise in court

Why new way bad

Overly broad

Can allow rich defendants to swamp poor defendants 

Fishing expeditions – how much information do you have to know before you can engage the judicial machine. 

Scope

Amendments to the rules 

26 b 2

discovery shall be limited if the discovery is burdensome, etc, enforces proportionality. 

Two possible situations

The judge sits above the case and only gets involved if the parties bring a motion or otherwise ask the court for help.

The judge is involved in discovery and manages discovery and oversees the cases to keep the costs down, etc.  

In Re: Convergent Tech. 

Magistrates decision – 

Involves contention interrogatory – Plaintiff makes allegation of fact, Defendant states what evidence you have to support your contention that the plaintiff was injured in an example of a contention interrogatory. 

Defendant wants plaintiff to show that they don’t have any support for their allegations. If the defendant can show that 

Court says they are appropriate at the close of discovery, not at the beginning. 

 How to Ask things - Tools

Documents;

Under rule 34, you may obtain documents from non parties, you have to file a request for the production of documents, and have to file according to rule 45.

Non parties have to be brought under the control of the court, you do this by serving them with a subpoena under 45, 

Document production is the least formal, usually does not  require a court order, very ordinary course of business.

Problems – you ask to see a document, never get it, you never see it, they try to introduce it in court. 

Ways to fight about this:

Did you ask for it – see rule 34 – you have to ask for categories of documents ‘ with particularity’  - See also rule 26, which also does mandatory discovery without request. 

Did you get it -  To avoid this, firms will have paralegal or junior associates catalogue all documents. To avoid burying documents to make it difficult to find them, the rules do allow this to happen, parties have to  produce the documents either in the way they are kept by the party or in the way they are asked for by the opposing party. 

When can you do when you get

Comply 

Document is irrelevant, privileged, trade secrets, 

Under rule 37 – the asking party can make a motion to compel 

Does not exist

Not in my control

This is a gray area, parties are supposed to use their influence to get whoever has the document to turn it over. 

Overly broad request

Move for protective  order under 26 c  

Interrogatories

Can only go between parties 

Go for getting facts, bad for getting narrative answers or answers to why questions. Best for factual stuff, particularly facts known to corporations. 

Limited to 26 questions, but can request leave of court to get  permission for more- depends on size of case.

 Alternative to answering – see 33 d – option to produce business records. If the answers to the interrogates can give the answers by giving over business records. The problem is that the business is the best to know how the records are kept and best knows how to answer the question. 

Depositions

Have to get a subpoena for non party witnesses, do not need subpoena for parties

All parties get notice and are invited to attend

If the party is a corporation

The answers of various employees may not be the official response of the corporation

Employees that speak about things in the course and normal operation of their duties. 

Officers, directors, managers ‘speak for the corporation’ 

Rule 30 b 6

If you don’t know the name of the person that has the information, this rule allows you to describe what the deposition will be about, and leave it up to the corporation to designate at person that will have the necessary information to answer the questions at the deposition

People who the corporation designates under this rule will ‘speak for the corporation’ 

30 b 6 is an option on the part of the party taking the deposition, the party being deposed does not have the option. 

Rule 26 c:

If the party being deposed arguably does not have the information, can move for a protective order under 26 c

Prepping the party being deposed

Can cross the ethical line if done improperly

Witnesses want to lie and distort the truth

They want to cover up or protect

They don’t want to say the don’t remember or don’t know

Answer the question that is asked and no more. 

Wait until the question is fully asked, give lawyer a chance to object.

Can’t confer with the lawyer during the deposition. 

Objections:

To the form of the question

When a question assumes something (When did you stop beating your wife?)

Questions that ask to characterize prior testimony. 

To the substance

Rule 42 d 3 – if you don’t object, you don’t waive the objection

Similar to hearsay

When objections will work?

When the question calls for privileged information.  

Making objections:

Should make them if the witness will not see the problem or when they are going to mislead.

Rule 32

You can use the witnesses answers to impeach the witness later. 

Can use it as evidence against the party

Can use it if the deponent is not present at trial. 

Physical and Mental Examination
Rule 35

Have to have a court order, even for parties, have to show:

That a condition is in controversy,

Have to show good cause

Greyhound and Schlengehoff

Driver hits truck, plaintiff wants to do mental and physical examination. 

Medical Documents; 

Privileged documents, you cannot get them under rue 45 

 How to determine good cause:

Balance the following elements.

Relevance

Need

Pain and privacy

Picking the doctor:

The court picks

If you object, the ruling  the appeal you cannot immediately  appeal

Rule 35 b:

If you are order to submit, you submit, the other side has to give you a copy of the results, after delivery of the results on all parties, the attorney can ask for physical exams in the past that relates to that injury. Thus, the person who is examined may not want to 

You are obliged to supplement answers to interrogatories when you later determine that it is incomplete or incorrect. 

Sequenceing:

Within the restraints of rule 26, there is no rule that says what order things should go in.

You are usually better off doing depositions later, when you know what the case is about

One of the key discovery tool is the complaint – the more specific the complaint is, this is one way to narrow the scope of the case

Rule 36 Requests to admit, like a discovery tool, but also like a complaint, not very useful in terms of controversial facts, the def. will not want to admit these.  They are best used to authenticate a document (used to avoid evidence rules).  Also used to describe physical scenes.

Davis v Ross:

Issue:

Is Ross expressing a person or making an objective observation as employer.

Dist Ct: sees this as a personality dispute

Circuit: the letter is ambiguous, could be factual rather than person opinion that the employee was unsatisfactory is various ways. 

Requested Discovery

Net Worth:

Best way to do this is via Interrogatories or Request for Production of documents.

Plaintiff wants it to determine what punitive damages as well as compensatory damages would be.  

Insurance policies – this info must be presented in disclosure, and this info will help the parties determine how much they might win at trial.

Net worth would also help determine settle possibilities 

People do not want to share the amount of money they are worth

Dealing with privacy issues: the court does not see the need for the information yet, Ross’ need for privacy overcomes the Plaintiff’s need for the information at this point.

 Rule 26 c – this will allow the court to prevent the parties from distributing information for various purposes…this could protect privacy concerns. 

If Davis finds out about the net wort via another route, the court cannot prevent Davis from entering the information. 

Attorney’s fees

Court says mere fact of employment will not be bias

Plaintiff can find out about agreements but not the dollar amount 

Names of other employees that have complained

She doesn’t get this b/c it is not relevant. 

Ross wants:

Davis’ psychological records. 

Argument; pre-existing condition, mental anguish was not a function of being fired.

Court: directly relevant to the claim 

She put her own condition at issue, and therefore she waived the D/P privilege.

Law of libel is state law

D/P is federal ??

There is no privilege bar b/c the claim is based upon mental health/anguish and under NY law the evidence is admissible (?)

They can’t make her undergo examination now b/c it will not be relevant b/c her mental state then is different from her mental state then, thus the only way to show her mental state then is the doctor’s records.

PJ’s case – Kozlowski v. Sears

Plaintiff says burden is to great to product the documents.

See rule 33 d – option to produce business records. We know which document the answer is in, but you have to do some manipulating to get the answer, the person asking the questions can be forced to do the manipulating.

But this is only applicable when the answers to a specific answers can be answered this way. 

But here it is not known where the documents are.

This case involves rule 34 

Sears has to produce the documents. 

If sears had tried to ask the manufacturer for the information or for working with the parties to get the information out, and is trying to let the case go forth.

Court says they chose this filing system on purpose

Limitations of Discovery

Work product

Hickman v Taylor:

Plaintiff asking for lawyer’s notes form interviewing tug accident survivors.  Signed statement from witness,  

Can a party make a lawyer write out that 

Re: impact on attorneys and their work

The other side does not need to know what the attorney thinks about what he knows.

Need for professional privacy

Fear of piggy backing your important

If all of the info the def learns by virtue of the invest of the lawyer is able to shield, this slow parties to hide facts 

Facts are discoverable, 

What is not discoverable is the attorney’s thoughts. 

26 b 3 

codifies the basis of the hickman rule, but not the same

Refers to document and tangible things- why does this apply to stuff like depositions

What products does it

Fall back: to the judge, if you don’t’ know what is in it, if you can convince the judge that it is possible that you need it, the judge will require the party to turn over the document to the judge, and the judge will decided if the requesting party needs it. 

Parties will also want to check the validity of the documents 

Both parties can usually have access to documents/evidence that will impeach testimony or other evidence

Work product =

Anything prepared in preparation of trial/ litigation. 

Ordinary course of business documents are not protected. 

This is determined by considering whether it has been prepared before just not for trial. 

Dates are usually important

Rule 26

You must advise the other parties of the names address, etc, of all persons who will likely have information relevant to the subject matter of the case.  

Doesn’t matter what you know about them, just have to identify them,

Doesn’t matter if you are ever going to actually going to interview them, just that they possibly have some information. 

With respect to the group of people, whom the lawyer decides to interview is a judgment call, and is not discoverable, within limitations. 

Under the new supplemental rules, you must add names as you discover them 

To get the protected document:

Have to show substantial need 

Need to show that you cannot get a substitute or get info another way.

Undue hardship will not play a role

Note: you can get informal interviews, but not depositions. 

There must be something other than the fact that the statement was made a long time ago

Court shall protect,..

People protected under 26 b are more than attorney’s – it can cover 

Documents and tangible things that freeze a picture in time, and that are not verbal are the things that are usually not protected by the work product rule. 

You can find out facts, but you cannot find out how they learned those facts. 

Privilege

See rule 26, privileged information is always protected. 

How do you determine what is privileged?

Upjohn:

Court is only defining a/c privilege with respect to federal question claims. A lot of states have not followed the logic in this case. 

Government wants; interview notes, and responses to questionnaire.  They do not want to repeat the process to get the same information. 

If privilege does not work can get it block it through work product. 

Who is covered:

Employees, but does cover former employees. 

Speaking to council, acting as such

In confidence

About matter within the scope of employment. 

To obtain legal advice. 

At the direction of corporate superior. 

Who is the client and who gets to waive the privilege?

Privilege cannot be overcome

A/C – Control Group

Control group – they make the decisions about how to act on the advice of council. 

Client: Should be expanded beyond the control group for the purposed of A/C privilege, according to this case (SC).

Is this a good idea:

Yes, b/c the lower level employees have the information, and they should be covered by this 

Purposed of privileges:

Foster communication. 

Allow council to have access to information so they can make decision for the control group.  

Council will be more willing to talk to lower level employees if that communication is protected

However, from the employees point of view, this does not protect them much. 

Employees might also be worried about their ability to 

Work product only protects lawyer witness when it is done in prep for law suit.

Justification: notion of confidentiality, way to give parties opportunity for free privileged information. 

Expert Witnesses

Why do we treat them differently?

They are paid, and the payer tends to have an interest in making their expenditure work the best they can for them, and t not to have the expert help the other side

1. Expected witness

Other party can obtain identity, credentials, what they are going to say via rule 26 a 2 – mandatory disclosure with respect to witnesses. You can get written reports, etc. 

26 b 4 a says you can get more than this 

You can also get a deposition, cross examination, after you have received the stuff under 26 a 2, but you have to pay for the deposition. 

2.  Retained or specially employed expert who is not expected to testify. 

Under 26 b4b you can only depose if there are only a few or only one expert in that field. 

If this is true, you have to pay the expert and the party who employed the expert. 

Exception; the party can get a report of they type of employee

See: 35 b

3. In house expert

Knew what they knew in anticipation of litigation

Cannot get discovery 

Working with lawyer in anticipation of lit, but not like an expert witness.

People in this category are usually not able to be deposed.

4. Informally consulted

Maybe under the technical lang of the rules

They may be able to discovery is some interp of the rules

5. The fact witness

He learned what he learned in the ordinary course of business, 

He can be deposed. 

6. Experts who are unattached to any party

usually academics, people who work for major corps, etc. 

see rule 45 c 3 b 2

You have disclose their information

Court may quash or modify

Must be reasonably 

Treated just like people under work product

Can only get if substantial need and show cannot get info any other way.

Private Investigation

Much of what lawyers do, they do before the court gets involved. 

Restriction on investigations

Parties cannot be interviewed without council

What if the party is a corporation

Should employees be treated as part of the Corp?

You can get the info through deps. 

Don’t want to treat as part of the client (such as in Upjohn)

However, without some legal protections, the lawyers may overstep bounds

Courts do not want to provide a blanket protection for all employees.

See Ettleman – need to protect the right of parties to take part in private investigation

Until the court issues a subpoena, the employee does not have to talk. 

Mandatory Disclosure

Supreme ct. has refused to cut back on the scope of discovery .

They added the proportionality aspect

Limit the number of deps.

Tried to make process less adversarial by making some info required to be 

See 26 a 1

Most controversial of recent amendments. 

Unless the district court doesn’t want this – there is an opt out clause at the beginning – about half of them have

What is so wrong about this:

Def is being asked to provide Plaintiff with information that they would have to discover later, and it tells the other side all the relevant information.  Forces the sides to help each other. 

They objected on the basis that it won’t help.

Will produce side litigation about whether or not something is applicable under this rule.

Requires 

Id people and documents relevant to disputed facts in the pleadings.  

There are not a lot of facts plead with particularity in pleadings, thus this rule should not required to be show in this. 

Ex: Allege negligent driving. 

This is a disputed fact, but it is not alleged with particularity.

However; fact that alleges he was driving at night, after two beers.

This is alleged with particularity. 

Thus there is a requirement to produce under 26 a

Eliminates some of the initial discovery that all lawyers use 

Such as people

26 a is a list of things that are commonly asked

Sanctions

See rule 37 regulation of sanctions that are available

If you get an answer to don’t like, 

file a motion to compel, 

you cannot get sanctions, 

unless party requesting information can convince the court that the answers are not responsive or are completely useless. 

 If they still don’t respond appropriately, get sanctions under 37 d

If you don’t’ get an answer at all, under rule 37 d you can be sanctioned.

You must answer, 

Sanctions:

Contempt if you are directly violating a court order to produce discovery (or answer interrog) on a certain date. 

Court order for mental or physical – if you ignore you will not be in contempt

There is an evidentiary presumption that you either produce it or you don’t have it .

Your failure to respond shows that the evidence will likely support the other side. 

42nd street sign

Failure to comply has to willful to get sanctions

Absent a written order, it is difficult to find intentional disobedience. 

Opinion

Have to be able to determine that the party being sanctioned is at fault:

If you act in bad faith.

Disobedience is willful (written doc)

Or Gross negligence. 

Picking sanctions

Large list, how do you choose.

Consider:

Impact on both parties, who is requesting the info and their need for it, repay for atty fees for sanction motion

Court will want to undue the harm that the refusal to disclose will produce

Retribution

Will want to deter the kind of conduct at bar in the present case and general civil cases.

Consider how much as fault the parties are. 

Usually exam question - Is material discoverable?

Method must be proper

Document request, etc

Scope must be proper

Material is discoverable if it is relevant and not privileged. 

Relevant:

Relevant to the subject matter of the law suit

In order to be discoverable, material need not be admissible at trial.

Very broad

Privileged

Work Product privilege is only tested one

Material prepared with an eye toward litigation. 

Type I

Mental Impressions, thoughts, strategies, poetry, musings, brainwaves of an attorney. 

Never discoverable

Type II

Everything else

Can Be discoverable if you show substantial need and undue hardship.

Motions

Plaintiff’s Motion for voluntary dismissal

Generally this is ok – they have an absolute right before the answer is filed.

After the answer if filed, they can ask the court’s discretion to dismiss

Only time you cannot object is at a hearing or any time after a counter claim is filed. 

Defendant’s motion to dismiss

See rule 12 b

Seven separate  motions to dismiss file by the defendant. 

These can never be waived

Lack of SMJ

Failure to join a necessary and indispensable party.

Failure to state a claim

These can be waived b/c you do not use at or before the time when the answer is due. Can be waived if they are not consolidated together (same time, same pleading)

Lack of PJ

Lack of proper service

Lack of proper venue

…for failure to state a claim.

Failure of the plaintiff to state a claim.

All of the allegation are taken as true.  

Will not look at anything other than the complaint. 

… for summary judgement

Can be filed at any time, usually on eve of trial.

Want judgement by the court, without trial. 

Try to show that there is no issue of material fact. 

When a motion is made, the burden shifts to the non moving party. 

They have a burden to demonstrate that there is a genuine issue for trial. 

… for judgement as a matter of law.

Just like motion for summary judgement, but comes in the middle of trial, after one side or another has completed it’s case. 

Will be granted if no reasonable juror could ever find in favor of the other side. 

Loser’s motion for JNOV – judgement not withstanding the verdict.  Fed = renewed motion for judgement as a matter of law. 

They still want judgement their way after the jury trial. 

Standard: no reasonable juror could have decided the way they did. 

… for new trial

Usually after verdict entered.

Standard: if the verdict is against the weight of the evidence, will grant a new trial. 

…to vacate default judgement

Default:

When you fail to answer or defend the law suit.

Vacating the default judgements:

Have to make motion in reasonable amount of time

Liberally vacated

…for relief from a judgement

Asking the court lift a judgement

Have to make a serious showing

There is some merit to your claim or defense

Equity

New Facts

Due Diligence

Finality

Appellate reviews

Only hear appeals from final orders entered by the lower courts. 

Order that leaves nothing left to be done by the lower court

Interlocutory order, non final, entered in the middle of the suit

Usually only final order can be appealed, which happens at the end of trial

Appealable right away

Partial final orders

Resolves some claims against some parties, but not all of them

Appealable right away if they are certified by the lower court

Controlling legal questions 

Resolved in the course of a law suit that must be appealed in the course 

Judge can certify a big question for instant appeal.

Res Judicata

The thing has been decided,

A claim litigated to a final judgement cannot be re-litigated by the parties.

collateral estopple

An issue that has been litigated or decided in a final judgement cannot be re-litigated by the parties. 

A claim or an issue that has been litigated to a final order cannot be re-litigated by the parties. 

Parties are bound by the orders, non parties are not bound. 

A non party can use a claim or an issue which has been litigated to a final order against another party. 

Joinder / Class Actions

Claims

Liberal joinder rules in fed court

A P may join as many claims as they have against the D, whether or not they are related. 

Rule 18

Parties

Have to show Claims v the parties derive from the same transaction or occurrence or series of transactions or occurrences. 

Defendants

May join as many counter claims as they want. 

Under FRCP that there are some claims that they must file or must join.  These are compulsory counter claims. 

If we call it compulsory counter claim

If the D fails to file this claim as a counter claim, def waives it. 

How to id them

A counter claim is compulsory if: arises from the same transaction or occurrence as the plaintiffs claim.  Cannot be filed as a separate independent action.

Devices

Impleder

3rd party claims.

You can do this when all or part of the liability. 

See rule 13

Usually involves indemnity or contribution. 

Interpleader

Most of the time involves insurance company,  usually life

A dies leaving two rival beneficiaries to the policy proceeds.

Possible the insurance co could be sued twice from either party, 

The insurance co initiates the suit and asks the court to decide the case in one actions, and forbid other actions. 

Isn. V each and every rival claimant to the fund. All get interpled into the same ongoing law suit.

Ins co = stake holder, beneficiaries = rival claimants. 

Can stake holder file a claim against the beneficiaries or claimants?

You can interplead

All Proper if rival claimants 

To a Common fund

Note: minimal diversity when:

 Any two of the rival claimants are divere from each other. 

Intervention

A person, unknown, wants to be a party of the litigation

Act of a non party to become a party on his or her own motion. 

As of right

Interest adversely affected

Permissive intervention. 

Court has discression. 

Necessary and Indispensable party

Prejudice if not joined

If the other party cannot be joined b/c there is no PJ, and they won’t consent.

Court can say

Oh, well, you will live, party not that necessary

They can also dismiss the entire lawsuit, and have them go someplace else where there is PJ over all the parties.

See a motion to dismiss for failure to join a necessary and indispensable party.

Rule 19

Must decided in equity and good conscious.

Questions when answering this question

Is there predjudice

Yes, usually

Is there PJ over the absent person

No, never, you might have to import all the personal jurisdiction analysis

Equity and good conscious

Go on and risk, or dismiss

Action should be dismissed, therefore this person is necessary and indispensable.

Class action

Class action in which the named plaintiff represents a class of commonly situated absent plaintiffs.

