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PERSONAL JURISDICTION

OVER WHOM MAY A COURT EXERCISE ITS AUTHORITY

TEST

1. why jurisdiction is needed

· The primary restraint on the territorial jurisdiction of the state courts is the Due Process Clause of the 14th Amendment to the US Constitution.  The Clause provides that “[n]o state shall . . . deprive any person of life, liberty, or property, without due process of law . . . .”  A cause of action is considered property and cannot be forfeited through state proceedings lacking due process.  
· The due process clause should protect the nonresident defendant from suffering unreasonably from the P’s choice of forum.  
2. statute that allows for jurisdiction

· most states enjoy only as much territorial jurisdiction over nonresident defendants as their legislatures have chosen to confer.  But, all states have long-arm statutes which endow their courts w/ all or nearly all the jurisdictional authority permitted by due process.
3. minimum contacts

4. notice

· Bound to give notice and opportunity to be heard.  
· A requirement of due process in any proceeding is notice reasonably calculated, under all the circumstances, to let the parties know of the action and afford them an opportunity to present their objections.  The notice must be of such a nature as reasonably to convey the required information and it must afford a reasonable time for those interested to make their appearance.  But if with due regard for the practicalities and peculiarities of the case these conditions are reasonably met, the constitutional requirements are satisfied.  
THE NECESSARY RELATIONSHIP BETWEEN DEFENDANT AND STATE

HISTORICAL FOCUS

Jurisdiction

1. defendant has property in the state that is attached at the commencement of the lawsuit.  Jurisdiction in Rem. Court has right to control what happens within its boarders.  Tangible property, grab it.  Intangible, can still grab—see Balk.  

2. personal service of process while physically within the state.  Jurisdiction in Persona. Court has right to control what happens within its boarders.  Can’t be fraudulently induced.  

3. appearance in the court consenting to jurisdiction. Jurisdiction in Persona.  Choosing to drive in the state can be consent.  See Hess.  

· Prior Agreement

· Appearance

· Special Appearance - does not = consent.  Only there to argue about lack of jurisdiction.  If start to argue about the merits, lose special status.  

· General Appearance - = consent

· Limited Appearance - can only lose the value of the property seized.

4. resident, citizen, domicilary of the state at the time the lawsuit is brought. Jurisdiction in Persona.  State still has control over resident even when located elsewhere.  Courts of a defendant’s home state traditionally have personal jurisdiction over the defendant. 
5. civil status. Not full jurisdiction.  

General Matters

· Public law required jurisdiction

· Privileges and Immunities Clause.  A state has to afford the same rights to nonresidents as it does to residents.  

· Jurisdiction over Corporations

· no privileges and immunities clause

· not free to stop flow of goods—can’t exclude so like Hess. 

Cases:

1. Pennoyer v. Neff - property in forum

2. Harris v. Balk - intangible property in forum

3. Hess v. Pawloski - driving in MA

CURRENT FOCUS

· 14th Amendment - can’t take property without due process of law.  Therefore, 14th Amendment requires court to have jurisdiction for a valid judgment.

CONSTITUTIONAL REQUIREMENTS - MINIMUM CONTACTS

“Due process requires only that in order to subject a defendant to a judgment in personam, if he be not present within the territory of the forum, he have certain minimum contacts with it such that the maintenance of the suit does not offend ‘traditional notions of fair play and substantial justice.’”  International Shoe.  

“Whether due process is satisfied must depend rather upon the quality and nature of the activity in relation to the fair and orderly administration of the laws which it was the purpose of the due process clause to insure.  That  clause does not contemplate that a state may make binding a judgment in personam against an individual or corporate defendant with which the state has no contacts, ties, or relations.”  Pennoyer v. Neff and International Shoe.  

“But to the extent that a corporation exercises the privilege of conducting activities within the state, it enjoys the benefits and protection of the laws of that state.  The exercise of that privilege may give rise to obligations; and, so far as those obligations arise out of or are connected with the activities within the state, a procedure requires the corporation to respond to a suit brought to enforce them can, in most instances, hardly be said to be undue.”  International Shoe.
· movement from power to enforce to fair play and substantive justice

· quality and nature of the activity in relation to the fair and orderly administration of the laws.  (convenience is important here).  

· continuous and systematic activity within the state

· received benefits from the laws of the state (purposeful availing)  It would be unreasonable for the defendant to object to amenability to suit as less than a fair exchange for the advantages it receives in the forum so long as the defendant acted in such a way in the forum to cause controversy.  The exercise of that privilege may give rise to obligations.  

· action is related to the activity within the state

· Due process(Jurisdiction (basis invoked + notice)(minimum contacts(nature and quality of activities vis a vis the fair and orderly administration of the laws(due process.

· want to litigate where things are most easily resolved.  

· possible paradigms:

1. continuous and systematic & unrelated claim.  Maybe.  Depends on substantiality for the nature of the activity.

2. continuous and systematic & related claim.  Yes.

3. single and isolated & related claim.  Maybe.  Case by case decision.  Depends on nature and activity.  See Hess.  

4. single and isolated & unrelated claim.  No.
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· active/passive distinction.  The more active the D was in the state, the more likely there is jurisdiction.  

· convenience of the forum is important

· where the activity took place

· where the witnesses are

· state lines still matter though

· bilateral v. unilateral contact.  Hanson.  Unilateral activity of those who claim some relationship with a nonresident defendant cannot satisfy the requirement of contact with the forum.  
· foreseeability is not enough.  Need purposeful contact.  See Worldwide.  

· foreseeable that will end up in state is not good enough

· foreseeable that will be haled into the state is good enough

· D’s conduct and/or connection to the state would make him anticipate being haled into court in a sate if you have minimum contacts with that state.  

· Formulas:

1. Shoe = minimum contacts + fair and orderly administration of the laws (purposeful availing).

2. Asahi = minimum contacts (purposeful availing) + reasonableness of assertion of jurisdiction in light of the parties, conflicts, etc.  

Cases:

1. International Shoe v. Washington
2. McGee v. International Life Insurance Co.
STATES’ ATTEMPTS TO TAKE ADVANTAGE OF NEW JURISDICTION

· state legislature first needs to grant court jurisdictional authority  

· Long-arm statutes – give states more power.  Includes such items as ALLEGED tortuous acts committed in the state.

· usually interpret long-arm statues to the state’s benefit.  Want to protect their citizens.  

· 2nd question—is the jurisdiction constitutional, does it violate due process.  

Cases:

1. Gray v. American Radiator & Standard Sanitary Corp.  

PERSONAL JURISDICTION IN FEDERAL COURT 

Federal Court personal jurisdiction = same as state jurisdiction but has Bulge Rule where any 3rd party defendants and interveners if found w/in 100 miles of the court house it has jurisdiction.  

· Federal Courts are not subject to 14th amendment.  They are subject to the 5th amendment.  

DEFENDANTS NEVER PHYSICALLY PRESENT IN THE STATE

THE STREAM OF COMMERCE

· purposeful availment

· to the extent that its business may be directly affected by transactions occurring here it enjoys benefits from the laws of this State, and it has undoubtedly benefited, to a degree, from the protection which our law has given to it.  
· balance b/tw interests of the state and burden of the corporation.  Asahi.  

· indirect economic benefit w/in a state 

· allows you to get all the defendants as far up the chain as you need to go all in the same case

· always need a theory to go all the way back to the manufacturer

· how the product gets into the state is important.  Must have derived an economic benefit by being in the state.  (sold v. moved to).  Must purposefully avail.

· needs an indirect economic benefit

· stream ends w/ the purchase by the consumer  

Cases:

1. World-wide Volkswagen Corp. v. Woodson
2. Asahi Meal Industry Co. v. Superior Court  

INTENTIONAL CAUSATION AND IMPACT IN THE FORUM

Targeting the state

· advertising may be enough, but usually not related to the action.  A maybe situation.  

· must still satisfy Hanson.  

· intentional effect w/in the state is enough to grant jurisdiction.

· Single Publication Rule:  If a national publication and libel, single publication means you can be sued anywhere for damages that occurred either within or without the state.  Inconvenience is not an issue.  

Cases:

1. Calder v. Jones  Don’t use for breach of K case/

INTENTIONAL AFFILIATION WITH A FORUM ACTOR

· If active party seeking contract

· looking at actual and anticipated course of dealings

· and K terms grant protection under forum laws (consent)

· then jurisdiction may be reasonable w/o ever being in the state

· intentional affiliation w/ an out of state corporation satisfies Hanson.  

Cases:

1. Burger King Corp. v. Redzewicz  

CURRENT DOCTRINE

DEFENDANT’S PROPERTY IN THE FORUM

· Property in the state is no longer enough alone

· need minimum contacts

· only property connected to the suit can = purposeful availing

· must effect the interest in the property, not the interest in the person who owns the property.

· fairness is now the focus

· Absent defendant needs minimum contacts

Cases:

1. Shaffer v. Heitner  

SERVICE OF PROCESS WHILE IN THE FORUM

· always been okay so we should assume Due Process.  Shoe only added to the jurisdictional reach of the courts so, because service while in the forum was okay before Shoe, it was okay after Shoe.    

· Originalist position--Scalia

· does not offend traditional notions of fair play and substantial justice

· foreseeable that if you are in a state the state can assert jurisdiction over you

· nature of acts in state = purposeful availment—Brennan 

· goes against Shaffer.  

Cases:

1. Burnham v. Superior Court  

RESIDENCE (GENERAL JURISIDICTION)

General Jurisdiction - not caring about the relationship between the claim and jurisdiction.  Whereas specific jurisdiction the claim does arise out of the activities. 

· use when don’t care about relationship b/tw claim and jurisdiction

· need to at least be a resident in the state.  Although, that may not be enough.  

Definitions:

1. U.S. Citizen - born or naturalized in the US.  

2. State Citizen - U.S. Citizens and domiciliary of the state.

3. Domiciliary of a State - live there and intend to remain there or lived there and intend to return; can only have on domicile.

4. Resident - lives there; can have multiple residences.  

Without these, there is no general jurisdiction.  

· Is jurisdiction because activity is continuous and systematic

· can always get a defendant in their home state.  fall-back provision.  

· citizen is part of the system—paying taxes for schools and infrastructure

· unique relationship b/tw citizen and home state

· you benefit, time to pay back.  

Assumption is that court can exercise jurisdiction over citizens and domicilians.  Residency can go either way.  

· The state which accords the D privileges and affords protection to him and his property by virtue of his domicile may exact reciprocal duties.  
· there is much to be said for having  one place where the P can file suit and be certain that personal jurisdiction exists over the person.  
· D suffer the least expense and inconvenience when defending at home.  
Related
1. Cause of action arises out of the activities in the state (majority)

2. part of the story D tells (minority)

Nonresidents:  general jurisdiction exists over a nonresident defendant when his contacts with the forum are so extensive that it is possible to overlook the fact that the cause of action arose elsewhere.  
Cases:

1. Helicopteros Nacionales De Colombia v. Hall  

CONSENT

Actual consent means we don’t need to worry about fairness to D.  it has long been true that Ds could consent to a court’s personal jurisdiction in advance of a suit.  Such consent, if expressly made, functions to cure any jurisdictional defects which might otherwise exist.  
· general appearance

· agree by K.  May be able to argue contract law to get out of jurisdiction.  As far as jurisdiction laws are considered, any clause in a signed contract that indicates jurisdiction means the parties are stuck.  

· implied consent - from litigation and other activities.  

a)  only consent to jurisdiction over any claim related to that original lawsuit.  By filing lawsuit, you consent to any claim that can procedurally be part of that lawsuit.  Note how nonresident P’s act of filing makes his relationship to the forum more intimate.  He has now availed himself of the protection and benefits of the forum’s judicial process.  
b)  failing to opt out of a proper class action (suit brought on behalf of the named P and any similarly situated P).  If don’t opt out, you’ve consented to jurisdiction and are stuck w/ whatever the class action suit result is.

c)  failing to assert lack of jurisdiction in a proper and timely way.  Need to file a special appearance, can’t add any other defense.  

Hess would not work in a Post-Shoe world.  Can’t have jurisdiction based on a statute alone, need minimum contacts.  

Cases:

1. Insurance Corporation of Ireland, LTD v. Compagnie Des Bauzites De Guinee  - consenting to court determining if there is jurisdiction

2. Carnival Cruise Lines, Inc. v. Shute  

REASONABLE NOTICE AND OPPORTUNITY TO BE HEARD

Notice:

· requirement for Due Process

· adversarial process does not work very well if only one person knows of the suit

· need for notice is separate and distinct from the need for a basis for jurisdiction

· Notice must be reasonably calculated to let the person know.  

· costs balanced against need to know

· multiple D – if one can serve the same purpose as another, all do not need to have notice

· METHOD OF THE NOTICE, NOT WHETHER IT WORKS.  

· if method results in masses of D not getting notice, it was not reasonable.   

· if names and addresses are known, first class mail is usually okay.  See Rule 4.  

Cases:

1. Mullane v. Central Hanover Bank & Trust Co.   

CHOOSING A STATE FORUM TO PROVIDE JURISDICTION

Keep in mind:

1. personal jurisdiction

2. venue

· every state has venue laws

· federal venue laws = § 1391.  Focuses on where minimum contacts are and where cause of action arose.

· venue is proper in the district where D resides

· venue is proper where substantial acts or omissions occurred

· where any D is found as long as all D’s have minimum contacts w/ the US

3. forum non conveniens

· must be very inconvenient to work

· private - where the witnesses are, where the P is, and where D is

· public - what is the state’s interest in hearing the suit

· Alternate forum:

· has to be more convenient than the original claim

· courts that answer to the same sovereign can pass cases along.  § 1404.  

· § 1406, if statute of limitations has run and court decides that it lacked personal jurisdiction, it can pass the case to another jurisdiction (federal only) instead of dismissing it.  

SUBJECT MATTER JURISDICTION

· allows federal courts to hear disputes

· federal courts have to have authorization from the constitution (Article III)

· Diversity

· Questions of Federal Law 

· Miscellaneous others

· Article III allows for one supreme court and other inferior courts which the Congress has authority to create.  

· Supreme Court

· has original jurisdiction for some cases – federal question

· also hears appeals, but Congress may create exceptions (has never happened).  

· Inferior federal courts

· congress must grant subject matter jurisdiction over the claim

CITIZENS OF DIFFERENT STATES - DIVERSTIY

· Supreme court does not bother to hear these.  

· Article III of constitution requires minimal diversity (1 D from 1 P), but § 1332 is much more narrow.  

· Why allowed for district courts:

· fear of state bias.  Not as important today as it was in the past.  Provides a neutral forum.  Some say that it still matters, others disagree.

· federal courts are better courts

· should give parties a choice

· Suing for more than $75,000.01. 

· P needs to show that damages are in good faith Jurisdictional amount is usually computed from the P’s viewpoint w/o regard to possible defenses, and P’s good faith pleading controls unless the court concludes to a legal certainty that P cannot recover 
the pleaded amount.  
· look at the legal cap in that jurisdiction to prove that claim is excessive

· waivable defenses (see p. 846) doesn’t affect the P’s claim

· punitive damages are not coverable under a negligence claim.  D can show clear certainty that P will not collect punitive damages.  

· safety valve built into the jury system—judge setting aside the verdict

if P wants to claim less, she can

· cannot aggregate against multiple defendants (can’t escape congressional desire to keep minor claims out of federal court). 

· can aggregate all claims against a single defendant—even if not transactionally related.  

· can aggregate against multiple defendants if all for the interest in the same property—not if separate or divided interests; must be combined or undivided interests.  

· A defense mentioned in the complaint does not necessarily preclude jurisdiction.   

· § 1332 - Diversity of citizenship; amount in controversy; costs

a) DC shall have original jurisdiction in all civil cases where the matter in controversy is at least $75,000.01, exclusive of interest and costs, and 

1)  citizens of different states (IL v. NY)

2)  citizens of a state and citizens or subjects of foreign countries (IL v. France)

3)  citizens of different states and in which citizens of foreign states are additional parties AND  (NY + French v. OH)

4)  a foreign state. (France (not French) v. NY works, NY v. France does not, foreign state must be the P).  

An permanent alien is deemed a citizen in the state where he is domiciled.

Basically, no P may share citizenship with one D.  

· Diversity.  

· all plaintiffs must be of a different state than all defendants.  

· citizenship at the time the claim arises

· use federal law to determine each party’s citizenship.  Use federal law b/c we are in federal court and for uniformity.  

· state citizen = US resident and domicilary to the state.  

· domicilary = reside in the state and intend to remain OR resided in the state and intend to return.  .  

· Cannot assign your complaint to someone else to create diversity

· a case is like property

· you can do whatever you want w/ your property

· face assigning is not allowed.  Can’t assign case for $1 then give most the proceeds to the real P.  

· Can sell your claim against someone else to create diversity

· Corporations

· § 1332(c).  citizen in its state of incorporation and where its principal place of business is.  The defendant cannot pick between the 2, it is a citizen in both.  

· Principal place if business = headquarters or nerve center.  Clear concentration of D’s corporate activities in one state suggests that it is receiving extensive benefits there and that suit in that state would not be inconvenient.  
· if fractured braun, go for the nerve center.

· compulsory counterclaims and $ floor.  

· claims that must be made as a counterclaim, cannot be made separate from the original claim

· if it meets the tests, can remove the original claim to federal court based on the counterclaim.  (original suit must have had diversity too).  

Cases:

1. Mas v. Perry.    Born w/ one domicile and you keep it until you perfect a new domicile.  Aggregation rules, focus on the parties not the claims.  Don’t have to split up the damages.  

FEDERAL QUESTION

· Article III allows if a federal question is an ingredient of the case.  Taking the case as a whole, if one question regards federal law, it is an ingredient.  From there, Congress must allow the court to hear the case.  See § 1331.  

· ingredient = that the right or title asserted by a party may be defeated by one construction of federal law or sustained by another.  

Why allowed:

1. Expertise in hearing federal law claims

2. Hospitality to the sovereign for which they work than for another.

3. Uniform interpretation.  More likely to get uniform interpretation under one court system.  Uniformity of the bench.  

· § 1331—Federal Question.  The district courts shall have original jurisdiction of all civil actions arising under the constitution, laws, or treaties of the US. 

· must be on the P’s well-pleaded complaint.  Can’t only be in the answer or response to defenses.  

· read more narrowly than Article III.  Article III ( federal question is an ingredient.  § 1331 ( role of federal law is an essential element that shows up on the well-pleaded complaint.

· Holmes test.  Case arises under federal law if federal law creates both the right and the remedy for a violation of that right.  § 1331 requires an essential element; broader than Holmes test.  


Federal law can create a claim in a couple of fact patterns:

1. Federal statute the describes a right to a class of people and provides remedies for when the right is not given to that class.  (Also works if a class is required certain conduct.  Clear statutory right and remedy.  No question of jurisdiction under § 1331 - it’s there.
2. Statutory claim and asking court to imply a remedy.  Remedy, if it exists, will exist under Federal Common Law.  Remedy is common rather than statutory in origin.  Failure under § 12b6, not 12b1 (1 = subject matter jurisdiction)  (6 = failure to state a claim upon which the law may provide a remedy)  When remedy can be implied:
· P not part of class being protected (see p. 855 and 856)

3. Federal common law creates both the right and the remedy.  Does not happen very often.  Lincoln Mills - contract disputes b/tw er and unions.  No diversity.  K disputes are state law disputes.  How can court give subject matter jurisdiction?  Command to create a federal common law of K for K b/tw unions and ers - that is what the court did - created common law so it could hear this case.  This type of  grant of subject matter jurisdiction = court creation of federal common law.

· Federal v. State law

· Assume Congress reduces speed limit on federal property to 45 mph.  Illinois decides to copy the federal law - IL is not 45 using exactly the same language.  Is that an IL law or a federal law?  IL law.  

· Assume opposite - IL changes first.  Federal follows - federal or state law?  Federal law.  In adopting local law, we need to look harder. (See Shoshone Mining - p. 846).  If federal law varies from state to state, it is not federal law.
· What about states that make federal law important w/in its state laws?  Merrell Dow Pharmaceuticals, Inc. v. Thompson.
· Possibilities:

1.  no federal jurisdiction b/c this P cannot sue under federal law (Merrill Dow).  

2.  Distinguish Merrill Dow and allow private parties to sue under federal law.

3.  No federal law b/c the state is just copying federal law and is free to change it as it sees fit.  (Smith).  

Copying the federal law verbatim is only state law.  States incorporating federal law is still state law b/c the state can change it and the courts create new precedence (don’t have to follow federal.)  

· Declaratory judgment acts. 

· congress explanations that give people an idea of how to act to avoid legal consequences

· D takes on the role of P to ask if it can be used as a defense

· use whenever question has government law/letter as a defense

· only D can invoke  

· most times the suit must not be hypothetical and the damages cannot be hypothetical 

· not designed to have any impact on subject matter jurisdiction.   

· Red cross suit is automatically a federal question b/c it is organized under a federal charter.  Always a federal question b/c whether the Red Cross has the capacity is always an ingredient to the suit.  

Cases:

1. Louisville & Nashville RR V. Mottley.  Passengers had a lifetime pass on RR.  RR renigged b/c  Congress passed a law saying RR couldn’t give away free rides.  Court said this was a breach of K and does not involve federal law.  P’s messed up by not having a federal question on their complaint.  Used declaratory judgment act to get into federal court.  Not a federal questions b/c it was a defense.  

2. Merrell Dow Pharmaceuticals, Inc. v. Thompson.  OH law based on Federal Law; OH law actually refers to the federal statute.  Is it OH law or is it Federal Law?  P should have argued that D violated federal law and that the court should imply a remedy.  The more like federal regulation it is, the less likely private jurisdiction will be found.  Can’t imply a remedy to a federal statute that does not grant a remedy to create a federal question.  Need to look at the federal interest at stake.  

3. Smith v. Kansas City Title and Trust.  Federal law was an essential element to the case and ( could be heard by federal court.  Difference b/tw Smith  and Merrell is that the issue was constitutional, not violation of state. The federal question was a pivotal element here, even thought based on state law.  Reached beyond Holmes’ test.   
SUPPLEMENTAL

Anchor claim 

· claim that satisfies a jurisdictional statute (constitutionally proper jurisdiction.  

· non-frivolous (substantial)

· jurisdiction then extends to all issues w/in the case.  

Ancillary claim

· usually when based on § 1332 diversity

· at issue is fairness to the parties

· used for compulsory counterclaims or cross-claims

· need constitutional power to hear claims

· can’t bring in another party that destroys complete diversity

Pendant claim

· claim attached to the claim that satisfies § 1331

· does not satisfy § 1331 by itself.  

· The rationale of convenience supports pendent jurisdiction.  If avoids piecemeal lawsuits and unnecessary decision of federal q in federal courts by allowing them to hear and decide related state law questions, and it avoids duplicative litigation in state courts that might otherwise result from P splitting of related federal and state law claims between the two systems.  It also promotes the protective purposes of federal jurisdiction by giving the P w/ related federal and state claims access to the federal forum.  
What you need for pendent jurisdiction

1. substantial federal claim sufficient to confer subject matter jurisdiction to the court

2. non-federal claim must derive from a common nucleus of operative facts.  Satisfied by overlapping facts.  

3. if would ordinarily expect to try the two claims together even if no CNOOF, the court may hear it.

Common Nucleus of Operative Facts

· convenience of the parties

· don’t want to bring a disincentive to bringing a federal question to federal court

· don’t want to duplicate time, cost, etc.  

Article III v. § 1331.  

· virtually the same

· Article III grants district courts the right to hear pendant claims

· § 1331 grants the district courts discretionary power to hear claims

· assume congress meant for the courts to have full authority under Article III

· Provided that a civil action has w/in it at lease one jurisdictionally sufficient anchor claim, a federal court arguably has the constitutional power to hear any otherwise jurisdictionally insufficient questions which are part of, or necessary to decision of, the same constitutional case.
· Personal jurisdiction is still required

Can have pendant personal jurisdiction.  Even if it violates notions of fundamental fairness, personal jurisdiction over the state claim is fine if D is there anyway b/c of the federal claim.  

What about claims that arise out of the same transaction?

· car accident ( fist fight.

· some debate

· not a common nucleus of operative facts b/c have different causes.  

· meets a “but for” test

· no real time savings by trying in the same case

· better off counterclaiming it b/c if it ends up being compulsory you would lose it.  

No supplemental claims unless Congress says so.  See 2, 4, and 5 below where it was disallowed.  

§ 1367
a)  Except as provided by subsections b and c or as expressly provided in a Federal statute, in any civil action of which the district courts have original jurisdiction, the DC shall have supplemental jurisdiction over all other claims that are so related to the claims in the action w/in such original jurisdiction that they form part of the same case or controversy under Article III of the US Constitution.  Such supplemental jurisdiction shall include claims that involve the joinder or intervention of additional parties.  

b)  Where DC have original jurisdiction based on § 1332, the DC shall not have supplemental jurisdiction under a) over claims by P against persons made parties under Rule 14, 19, 20, or 24 or over claims by persons joined as P under Rule 19 or seeking to intervene as P under Rule 24 when exercising supplemental jurisdiction over such claims would be inconsistent w/ § 1332.  

c)  DC may decline supplemental jurisdiction over a claim under a) if

1)  the claim raises a novel or complex issue of State law

2)  the claim substantially predominates over the claim over which the DC has original jurisdiction

3)  the DC has dismissed all claims over which it has original jurisdiction

4)  in exceptional circumstances, there are other compelling reasons for declining jurisdiction

d)  The period of limitations for any claim asserted under a) and for any other claim in the same action that is voluntarily dismissed at the same time as or after the dismissal of the claim under a) shall e tolled while the claim is pending and for a period of 30 days after it is dismissed.  

e)  state includes Washington DC, Puerto Rico, and any territory or possession of the US.

Pendent party jurisdiction:  jurisdiction extended from the anchor claim to a dependent claim against the new party which would not independently fall w/in the court’s subject matter jurisdiction.  

Cases:

1. United Mine Workers of America v. Gibbs  Defines both Article III and § 1331.  If the claim is constitutionally part of the same case, the statute gives the district court jurisdiction in the exercise of its discretion the ability to hear the case.  
2. Owen Equipment & Erection Co. v. Kroger  Third party gets introduced.  Diversity gets messed up.  Okay under Article III, but not under § 1332.  Can’t do w/ ancillary jurisdiction what you cannot do under § 1332.  Once the diversity is not complete, the federal court cannot hear it.  Need to have complete diversity from the main claim.  In other words, can’t introduce a 3rd party against the P or D that if of the same state as the P or D.  (IN2 v. IL.  IL can sue IN1 as ancillary, but only if IN1 countersues IN2, diversity is lost).  

3. Palmer v. Hospital Authority of Randolph County.  Hospital case.  See p. 41 in notes.  § 1367 case.  

4. Aldinger p. 885 note 4.  P alleges his firing violated § 1983.  P looked to deep pocket of D’s employer—the county.  County is not a person under § 1983 so she sued county under state law of respondent superior.  CNOOF existed.  Pendant Party Jurisdiction.  Court said no b/c P was trying to create federal jurisdiction where there wasn’t any.  P could not do what § 1983 was trying to prevent (suing a non-person).  

5. Finley v. U.S. p. 886 note 5.  Can’t sue FAA unless US gives you permission to.  If allowed, you must sue in Federal Court.  Pendant claim against locals disallowed despite CNOOF.  If you have a statute that specifies the parties and that the case can only be brought in federal court, you cannot have any ancillary jurisdiction for state claims.    

REMOVAL

Assumption is that state courts have concurrent jurisdiction.  Ps have a choice as to where to initiate the lawsuit.  If P chooses state court, D has a statutory right to remove the case as it is constructed by P from state to federal court.

· district court must have jurisdiction based on P’s claim, not on D’s answer or counterclaim.  

· must appear on P’s well-pleaded complaint .

· w/ multiple Ds, all have to remove, one cannot do it

· § 1446(b), can remove based on an amended complaint

· § 1441(b) can’t remove a case filed in state court if federal jurisdiction is only based on § 1332 and the case is filed in one D’s home state.  

· removal ( consent to jurisdiction

· procedure - file a petition in DC w/in 30 days after filing the lawsuit.  After that, arguments take place in DC.  DC can remand to state court.  

· § 1441(c), an instate D can remove if based on a federal question.  

· if 2 claims filed and one is removable, then both can be removed even if not sharing a CNOOF.  P and D must be the same.  Not really used in practice.  

· § 1447 a case removed to federal court can be remanded back to state court.  That remand is not appealable.  

Cases:

1. Apache Nitrogen Products, Inc. v. Harbor Insurance Co.  § 1446(b) says notice of removal must be filed w/in 30 days of receipt through service or otherwise of the initial complaint.  P gave D a courtesy copy of the Complaint.  D filed to remove to federal court.  P filed for default and won.  By removing, D triggered 20 days under Rule 81(c) (20 days to answer Complaint).  Both service and the complaint are needed for 30 day removal period to begin.  Protects D.  

PLEADINGS

BRIEF HISTORY

Vocabulary

1. Pleading - formal allegations by the parties to a lawsuit of their respective claims and defenses to provide notice of what is to be expected at trial.  

2. Demurrer - an allegation of D, which, admitting the matters of fact alleged by the complaint to be true shows that they are insufficient for the P to proceed.  

3. Plea in bar - a plea which goes to bar the plaintiff’s actions.  Destroys a right of action.  Statute of limitations for example.   

4. Traversal - a denial.  

5. Confess and Avoidance - avows and confesses the truth of the averments of fact in the complaint, either expressly or by implication, but then proceeds to allege a new matter which tends to deprive the facts admitted of their ordinary legal effect.

6. Dilatory Plea - A class of defenses at common law, founded in some matter of fact not connected to the merits of the case, but may not impeach the action altogether.  Examples include jurisdiction issues.  

Field Code - model for all of civil procedure.  Developed in 1848 to answer some of the form action problems.  All P had to do was plead the facts constituting a cause of action.  

· ultimate facts only - facts essential to the right of action or matter of defense.  Facts which are necessary to determine issues of the case.  

· not evidentiary facts - facts necessary to determine ultimate facts.  The premises upon which the ultimate facts are based.  

· not legal conclusions - a statement of a legal duty w/o stating fact from which the duty arises.  

Cases:

1. Gillispie v. Goodyear Service Stores  

THE COMPLAINT - RULES 7(a); 8(a,e,f); 10

· P must state a claim upon which relief may be granted.  

Rules:

7(a) - Pleadings:

· complaint

· answer to complaint

· reply to counterclaim

· answer to cross-claim

· 3rd party complaint and their answer if summoned under Rule 14

8(a) - Claims for relief: (includes original claim, counterclaim, cross-claim, or 3rd party claim)

· short and plain statement for relief of the

a.  grounds for jurisdiction (unless court already has jurisdiction) 

b.  claim that the pleader is entitled to relief

· demand for judgment for the relief sought

8(e) - Pleading to be Concise and Direct; Consistency

· each declaration of a pleading is to be concise and direct

· can have more than one claim/defense.  At least one of the claims/defenses must be sufficient

8(f) - Construction of Pleadings shall be construed to do substantial justice

10 - Form of Pleadings:

a.  Caption; Names of Parties:  

· name of court

· title of action

· file number

· designation as in Rule 7(a)

· names of parties:  in complaint, need all the parties’ names.  In other pleadings, only need the first name.  

b.  Paragraphs; Separate Statements:

· All claims/defense shall be stated in numbered paragraphs

· each paragraph is limited to a single set of circumstances

· paragraph in later pleadings may be referred to by number

c.  Adoption by Reference

· statements in a pleading may be adopted by reference in a different part of the same pleading or in a different pleading or in any motion.  

HOW DETAILED DO YOU HAVE TO BE?

· don’t need to state legal theory

· need to give notice of the transaction

· “A complaint should not be dismissed for failure to state a claim unless it appears beyond doubt that the plaintiff can prove no set of facts in support of his claim that would entitle him to relief.”  

· D can always ask for a motion to clarify the claim.  

· federal rules require P to state a claim upon which relief can be granted that is supported by evidence or evidence is likely to be found after discovery has begun.  

Cases:

1. United States v. Board of Harbor Commissioners.  US does not know much at the time of filing the suit.  Does know the potential universe of D, that oil was spilled, and have a time frame.  Than knowledge is enough to get the suit moving b/c much can be learned through discovery.  Can’t have a world where all the Ds know and the Ps can’t find out.  US policy for the public good so given more leeway.  Case may go forward if the ultimate facts are likely to be discovered during evidentiary part of the trial.  Rule 11(b)(3).  

WHAT IF THE DETAILS CONFLICT?

· Pleading allowed if in good-faith

· claims may be made in the alternate even if inconsistent.  

· the jury decides under which set of facts, if any, the P can recover

· D cannot use one set of facts to wipe out another

Cases:

1. McCormick v. Kopmann.  Inconsistent facts in the complaint. At one point the driver was drunk and at another, he was sober.  Gives the jury a choice, either way can find in P’s favor.  The facts were unclear as to sobriety of the driver.   

2. Surowitz v. Hilton.  Stockholder derivative claims must be verified.  As long as basis of belief is reasonable, court allows it.  (son-in-law did all the investigating, P didn’t so D had a big problem w/ it).  Note:  slander must also be verified.  

WHAT RESTRAINS AN OVER-ACTIVE IMAGINATION

RULE 11

· must perform a reasonable inquiry—everything reasonably possible to narrow down the universe of defendants.  

· must be best to the attorney’s knowledge and belief under reasonable inquiry that the complaint is well-grounded in fact.

· sanctions are no longer mandatory

Rule 11 - Signing of pleadings, motions, and other papers; representations to court; sanctions.

a.  Signature.  Every form must be signed (include address and phone no.) by at least one attorney on record.  If no attorney then party is okay.  

b.  Representations to Court.  With every form the filing party is representing that it is to the best of the person’s knowledge, information and belief, formed after reasonable inquiry:

i.  it is not being presented for any improper purpose (harass or delay)

ii.  claims/defenses are warranted—non-frivolous argument

iii.  factual allegations have evidentiary support or are likely to have such support after discovery

iv.  denials of factual contentions are warranted or, if identified, based on lack of knowledge

c.  Sanctions.  If subdivision b has been violated, court can impose sanctions on attorneys, law firms, or parties in violation.

i.  How Initiated

· By motion.  Separate motion that describes violation.  

· On Court’s initiative.  Directs the party to prove otherwise.

ii.  Nature of Sanction; Limitations.  Limited to what is sufficient to deter repetition.  Can pay either the court, the moving party, or attorney’s fees related to the motion.

· Can’t have a monetary violation for violating b(2) (non-frivolous argument).  

· If court’s initiative, harder to get, see the rule.

iii.  Order.  Court will explain what the violation was when it imposes a sanction.

d.  Inapplicability to Discovery.  Subdivisions a-c do not apply to discovery, responses, objections, and motions that are subject to Rules 26-37.  

Cases:

1. Albright v. Upjohn.  P wanted to sue the whole world even though her thorough discover showed some manufacturers could not be connected.  Can’t put liability on all when you have identified some.  Rule 11(b)(2) and 11(b)(3) are problems for P.  Could have amended the C under Rule 11(c)(1).  

RULE 12(b)(6) 

· D’s motion to dismiss
· failure to state a claim upon which relief may be granted
· assuming all the facts that P alleges are true and there is still not such a claim, it will be dismissed.
· Drop all legal conclusions and see if there is a claim left
· court generally only looks at the complaint, not affidavits.  If  court does look at affidavits, it treats the motion as a summary judgment.  
· D can make before answering the complaint or before (still has to answer the complaint regardless).  
· 12(b)(6) motion for failure to state a claim is not waived under Rule 12(h)(2).  
· if D is denied the motion, it cannot immediately appeal.  General rule is that you cannot appeal a case unless the case is completely disposed of by the trial court.  
· defenses must be on the complaint and absolute.  For instance, if D wants to claim a defense of SOL, the date of the occurrence must be on the face of the complaint for it to be raised in a 12(b)(6) motion.  
Rule 12(b)(6) - How Presented.  Failure to state a claim upon which relief can be granted.

· if matters outside the pleadings are introduced and looked at by the court, the court will treat as a motion for summary judgment.   All parties will be able to introduce evidence in accordance with Rule 56.  

Cases:

1. Mitchell v. Archibald & Kendall, Inc.  P’s complaint failed b/c he did not say he was on D’s premises when he was injured.  Since not on D’s property, could not recover.  Failure to state a claim upon which relief may be granted.  Wrong legal theory was argued.  

RULE 9(b)

· smokes out  suits that have not facts to substantiate it

· hard to get the case moving b/c the company that committed the fraud has all the information.  

· need to give facts that permit the inference of knowledge

· want to protect Ds who can be sued just for making a statement

· fraud has a higher standard b/c it is so easy to allege

Rule 9(b) - Pleading Special Matters.  Fraud, Mistake, Condition of the Mind.  

· All accusations of fraud must be stated with particularity.  

· Malice, intent, knowledge, and other condition of mind of a person may be averred generally.

Cases:

1. Ross v. A.H. Robbins Company.  Need to plead facts that show that management knew the shields were unsafe.  Fraud means that statement was known to be false at the time it was made.  Facts must be stated w/ particularity.  

2. Cash Energy v. Weiner.  Allowed for heightened pleadings in a non-fraud case.  Overturned by the USSC.  

3. Leatherman v. Tarrant county Narcotics Intelligence and Coordination Unit.  SC would not let the bar to be raised in a non-fraud case b/c of Rule 8(a)(2).  All that is needed under 8(a)(2) is a short statement.  Need to go to Congress to get the bar raised.  

DEFENANTS’ PLEADINGS

MOTION TO DISMISS - RULE 12

· at filing a motion, must file a consolidated motion (12(g)) or can waive some.  

· court only allows one pre-answer motion

· if personal reasons for dismissal are not raised in the pre-answer motion, cannot raise in the answer. 

Personal

· change of venue 12(b)(3)

· indispensable 3rd party 12(b)(7)

· insufficiency 12(b)(5)

If legal, can raise in the answer.  See 12(h)(2).

· 12(b)(6)

      If not pre-answer motion, D can raise all in his answer.   Note Rule 15(a) allows for and amended answer to include forgotten defenses.  (20 days to amend).  

· subject matter jurisdiction, can raise anytime.  Need to amend your answer to get it in and after 20 day window?  Ask the court for permission.  

· Venue (12(b)(3)) is proper where all D live or where cause of action occurs.

Rule 12 - Defenses and Objections—When and how presented—by pleading or motion—motion for judgment on pleadings.

a)  When presented.  

1.  D shall serve an answer

A.  w/in 20 days after being served with the summons and complaint OR

B.  if service of summons has been waived (rule 4d), w/in 60 days after the date that the request for waiver was sent OR w/in 90 days after that date if D was addressed outside any judicial district of the US.

2.  Party served w/ a pleading stating a cross-claim shall answer w/in 20 days.  

3.  The US shall serve an answer to complaint or cross-complaint w/in 60 days

4.  service of motion permitted under this rule alters these:

A.  if court denies a motion or postpones its disposition until the trial on the merits, the responsive pleading shall be served w/in 10 days

B.  if the court grants a motion for a more definite statement, responsive party has 10 days

b.  How Presented.  Defendant has the option to report the following as an answer or as a motion:

1.  lack of subject matter jurisdiction

2.  lack of personal jurisdiction

3.  improper venue

4.  insufficiency of process

5.  insufficiency of service of process

6.  failure to state a claim upon which relief can be granted

7.  failure to join a party under Rule 19

c.  Motion for judgment on the pleadings.  Any party can move for judgment on the pleadings.  Can’t delay the trial.  If matters outside the pleadings are introduced, then Rule 56 kicks in.  

d.  Preliminary Hearings.  B 1-7 and c shall be heard and determined b/f trial unless the court rules otherwise.

e.  Motion for a more definite statement.  If vague, the party may have to make more clear.  Needs to point out the defects in the pleading.  Has 10 days to fix it.

f.  Motion to strike.  The court may strike any pleading any insufficient defense or any redundant, immaterial, impertinent, or scandalous matter.  20 days.

g.  consolidation of Defenses in motion.  Moving party may join w/ it any other motions provided to the party.  If makes this motion but omits an available motion, the party cannot bring it up again as provided by rule h2 below.  

h.  Waiver or Preservation of certain defenses.  

1.  Defense for lack of personal jurisdiction, improper venue, insufficiency of service of process or insufficiency of process is waived if (A) omitted from g above, or (B), it is not made by motion under this rule nor included in a responsive pleading or an amendment under Rule 15(a).

2.  The defense of failure to state a claim, failure to join a party under Rule 19,  and an objection of failure to state a legal defense to a claim may be made in any pleading permitted or ordered under Rule 7(a), or by motion for judgment on the pleadings, or at the trial on the merits.  

3.  Lack of subject matter jurisdiction can be made at anytime.  

LACK OF RESPONSE - RULE 55, 60

· If awarded damages in excess of damages requested in the complaint and D is in default, P cannot keep the excess.  Rule 54(c).  

· don’t want to encourage Ps to ask for very little so D will default and P ends up getting a lot more.  

· default is the equivalent to nolo contendre.  Cannot be used against D in a criminal case.  

· if under obligation to respond and you don’t, that is considered an admission—still can’t be used in a criminal case.

· if answers, D is not in default.  If does not show up for trial, P has to prove a prima facie case.  If P wins and is awarded damages in excess of request in complaint, P gets them all b/c D was never in default.  

Rule 55 - Default.  

a)  Entry.  When the defendant fails to plead or otherwise defend as provided by the rules and that fact is made to appear by affidavit or otherwise, the clerk shall enter the party’s default.

b)  Judgment.  Judgment by default may be entered as follows:

1)  By the clerk.  Sum certain (liquidation clause), the clerk can enter a judgment against D if D has defaulted and is not a minor or incompetent.  Sum certain means the amount is fixed and certain.  Doctor bills are not sum certain b/c they have to be reasonable.  If D has made an appearance, clerk cannot enter judgment.  

2)  by the Court.  All other cases where the D has defaulted.  

c)  Setting aside default.  For good cause may set aside the default or the judgment of default.  Rule 60(b).  Need to show the below.  Generally, courts don’t like defaults so fairly easy to set-aside.  

· no prejudice to P.  example of prejudice, P’s key witness has died after D defaulted.  Hard to prove prejudice in short time spans.

· defendant has a meritorious defense.  D has to show facts that support his defense.  Must prove there is a point to setting aside the default.  Just have to prove that there are facts that support your theory.  Legal sufficiency + facts to support it.  

· culpable conduct by D did not cause the default.  Needs to be a higher standard than negligence.  The absolute first rule is that you go to court and apologize profusely.  

d)  Plaintiffs, Counterclaimants, cross-claimants.  This rule applies to all.  

e)  Judgment against the US.  No default shall be entered against the US unless the claimant establishes a claim or right to relief by evidence satisfactory to the court.  

· Say P sues D + D’s employer and D defaults

· won’t get a default judgment against D until the case against the employer is over.  

· P will win against D by default only if D’s employer only argues about the scope of employment.  

· If D’s employer argues no negligence and wins, no default will be entered against D.  

 Rule 60 - Relief from Judgment or Order.

a)  Clerical Mistakes.  May be correct by the court of its own initiative or on the motion of any party and after such notice, if any, as the court orders.  Any such mistakes may be corrected b/f the appeal is docketed and anytime before the appeal begins w/o leave of the appeals court.

b)  Mistakes, Inadvertence, excusable neglect, newly discovered evidence, fraud, etc.  Court may relieve a party or its council from final judgment for the following reasons:  

1.  mistake, inadvertence, surprise, or excusable neglect.  Not more than 1 year.

2.  newly discovered evidence which by due diligence could not have been discovered in time to move for a new trial under Rule 59(b).  Not more than 1 year.

3.  fraud.  Not more than one year.  

4.  the judgment is void

5.  the judgment has been satisfied, released, or discharged

6.  any other reason justifying relief 

Cases:

1. Shepard Claims Service, Inc. v. William Darrah & Associates.  All about setting aside a default judgment.  

THE ANSWER - RULE 8(b-f), 10

D’s choices:

· admit

· deny

· claims w/o knowledge (treated as a denial)  (DKI)  

D should separately answer all allegations.  

· any allegation not answered is admitted

· want to deny everything then give specific admission exceptions

Rule 8(b) - Defenses.  Form of Denials.  

· short and plain terms

· each claim asserted

· admit, deny, or claim no knowledge (effect of a denial)

· can deny a claim in part  

· good faith

Rule 8(d) - Effect of failure to deny

· if a response is required, if an averment is not denied, it is affirmed.

· if not response is required, a failure to deny is a denial

Rule 8(e) - Pleading to be concise and direct; Consistency

1)  each averment shall be simple, concise, and direct.  No technical forms of pleading or motions are required

2)  a party may set forth 2 or more statements of a claim or defense alternatively or hypothetically, either in one count or defense or in separate counts of defenses.  If one statement is sufficient, it is not made insufficient by an insufficient second statement.  

Rule 8(f) - Construction of the Pleadings.

· all pleadings shall be so construed as to do substantial justice.  

Rule 10 - Form of Pleadings.

a)  Caption, Names of Parties.  Every pleading shall contain a caption setting forth:

· the name of the court

· title of the action

· file number

· a designation under Rule 7a

· compliant - name of all parties, all others, name of first party

       b)    Paragraphs; separate statements. 

· All claims/defense shall be stated in numbered paragraphs

· each paragraph is limited to a single set of circumstances

· paragraph in later pleadings may be referred to by number

        c)    Adoption by Reference

· statements in a pleading may be adopted by reference in a different part of the same pleading or in a different pleading

CHOICES

Cases:

1. David v. Crompton & Knowles Corp.  DKI was improper b/c it was all in the K.  

AFFIRMATIVE DEFENSES - RULE 8(c)

Rule 8(c) - Affirmative defenses

· must state any affirmative defenses in the pleadings.

· arbitration and award; assumption of risk; contributory negligence; discharge in bankruptcy; duress; estoppel; failure of consideration; fraud; illegality; injury by fellow servant; license; laches; payment; release; res judicata; statute of frauds; statute of limitations; waiver; and any other matter.

· can both deny liability (in accordance w/ rule 11) and use an affirmative defense.

· avoids liability.  It does not destroy the claim or address any of the allegations.  Thus, adverse possession is not an affirmative defense, instead, it destroys the P’s allegations and would be a counterclaim.  

· filing a claim when P knows that D has an iron clad defense may violate Rule 11.  Can go either way.

· obligated to talk to your client about it

· up to D to bring it up, not P so may be okay

· P needs to reasonably investigate any defenses D may have

Cases:

1. Gomez v. Toledo. Immunity is an affirmative defense.  Acting in bad faith is P’s affirmative defense to D’s affirmative defense of immunity.  If D would have waited until after the jury decision to bring up that he was immune, the defense would have been waived b/c P needs to be able to investigate; notice.

COUNTERCLAIMS - RULE 13

Rule 13 - Counterclaim and Cross-Claim.

a)  Compulsory Counterclaims.  If it arises out of the occurrence or transaction that is the subject matter of the opposing party’s claim and does not require any 3rd parties of whom the court cannot get jurisdiction.  

· need not state such a claim if at the time the action was commenced, the claim was the subject of another action OR

· the opposing party brought suit by attachment or other process that by which the court did not acquire jurisdiction to render judgment.

· CNOOF

· supplemental to P’s claim
· waste of time to litigate the same facts twice
· to avoid conflicting verdicts.  
b)  Permissive Counterclaims.  Counterclaim not arising out of the same transaction or occurrence as the opposing party’s claim.

· permitted as long as there is jurisdiction over the additional claim.  
c)  Counterclaim exceeding Opposing Claim.  A counterclaim may or may not diminish or defeat the amount sought by the opposing party.  A counterclaim’s relief may exceed that of the opposing party.

d)  Counterclaim against the US.  These rules do not enlarge beyond the limits now fixed by law the right to assert counterclaims against the US.  

e)  Counterclaim maturing or Acquired after Pleading.  Can be presented w/ the court’s permission.

f)  Omitted Counterclaim.  When omitted due to oversight, inadvertence, or excusable neglect, or when justice requires, the pleader may amend to include the counterclaim w/ the court’s permission.  

g)  Cross-claim against Cross-Party.  Arising out of the transaction or occurrence.

h)  Joinder of Additional Parties.  Can add parties to a counterclaim or cross-claim under Rules 19 and 20.  

i)  Separate Trials; Separate Judgments.  Up to the court.  

· P must respond to counterclaims (Rule 7a)  

Cases:

1. Wigglesworth v. Teamsters Local Union No. 592.  Compulsory = connection between the 2 transactions.  CNOOF.  Other courts disagree, if any connection, combine the whole thing.  

CHANGING YOUR MIND

VOLUNTARY DISMISSALS - RULE 41(a)

Rule 41(a) - Voluntary Dismissal.

1)  By Plaintiff; by stipulation.  Action may be dismissed by P w/o order of the court

· by filing notice of dismissal

· at any time b/f D’s answer OR

· before a motion for summary judgment

· OR by filing a stipulation of dismissal signed by all parties

2)  By Order of Court.  Action shall not be dismissed by P save upon order of the court  and upon such terms and conditions as deemed proper by the court.  The action shall not be dismissed against the D’s objection unless the counterclaim can remain pending for independent adjudication by the court.  First dismissal is w/o prejudice.  

· once dismissed on the merits by ANY court, cannot retry res judicata

· second dismissal by a federal court is always w/ prejudice

· the second court is the key

· the 3rd time, based on the 2nd time, may be res judicata

Cases:

1. D.C. Electronics v. Nartron Corp.  Work on the part of D give the court the right to discretionary decide whether or not P can dismiss.  

AMENDMENTS—RULE 15

Rule 15—Amended and Supplemental Pleadings.  

a)  Amendments.  

· can amend anytime b/f the response is served

· if no response is required and it is placed on the court’s calendar, ca amend w/in 20 days of being served.  

· can amend w/ court’s permission

· can amend by written consent of adverse party

· response to an amended pleading is 10 days or time allowed for original pleading, whichever is longer.

· in common law, weren’t allowed to amend.  

1/1 Complaint

1/20 answer + counterclaim  (counterclaim needs a response)

1/25 reply

1/26, what can be amended?  

· counterclaim?  No b/c P replied.  

· compliant? No b/c D answered.

· answer? Yes, b/c 20 days have not passed.
· reply? Yes b/c 20 days have not passed

b) Amendments to Conform to Evidence.  When issues not raised by the pleadings are tried w/ the consent of all the parties, they shall be treated as though they were raised in the pleadings.  Can amend the pleadings to include, but don’t have to.  If other party objects to the evidence b/c it was not in the pleadings, can amend w/ the court’s approval.  Info cannot prejudice the objecting party.  

· housekeeping rule
· designed to prevent variant difference
· can amend pleadings if want to change what the case is being litigated on.  
· if P presents evidence not in the pleadings and D does not object, D consents.  If D objects a continuance is granted so D can gather more information.  .  

c) Relation Back of Amendments.  An amendment relates back to the date of the original pleading when:

1.  relation back is permitted by the law that provides the statute of limitations.  OR

2.  claim or defense asserted in the amendment arouse out of the conduct, transaction or occurrence set forth or attempted to be set forth in the original pleading.  OR

3.  the amendment changes the party and the party added knew or should have known that they would be a party or the party has received notice of the initiation of the action and that party will not be prejudiced.

· only needed when sol has run b/f amending pleading
· permits some amendments to date back to original pleading 
d) Supplemental Pleadings.  Upon permission of the court.  Sets forth transactions that have occurred since the date of the pleading sought to be supplemented.  

Cases:

1. David v. Crompton & Knowles Corp.  D did not give timely notice to P so P could find the right D b/f sol ran.  Too bad for D, court won’t allow an amended answer b/c it prejudices P.  Would allow an amendment for an affirmative defense b/c P is in the same position.  Watch for 12(h)(1) though.  

2. Swartz v. Gold Dust Casino, Inc.  If same transaction as original complaint, may be able to date amendment back to original C.  Has 120 days to amend the C after the C is served on D regardless of the sol.  

PRETRIAL DISCOVERY

· forcing people to disclose information; coercion.  

· to prevent asymmetrical knowledge

· prevents surprises.  

· allows for lawsuits to be brought in the first place

· Limitation on investigative authority is that you cannot talk to another w/o permission from counsel.  

SCOPE

· take into account cost/benefit of the discovery
Rule 26(b)(1) - Discovery, Scope, and Limits.  In general.  Parties may obtain discovery regarding any matter not privileged, which is relevant to the subject matter involved in the pending action.  Can relate to the claim or defense.  The information sought need not be admissible at trial as long as it will lead to the discovery of admissible evidence.

Rule 26(b)(2) - Limitations.  The court may alter the limits in these rules on the number of dispositions and interrogatories and may also limit the length of depositions under rule 30 and the number of requests under Rule 36.   

· discovery sought is unreasonably duplicative or cumulative or obtainable by some other more convenient, less burdensome, or less expensive source.

· the party seeking discovery has had ample opportunity to discover the information sought.

· burden of expense outweighs the usefulness 

Cases:

1. In Re Convergent Technologies Securities Litigation.  Issues is not whether, but when interrogatories need to be answered.  Involved contention interrogatories (ask for support for every allegation in the Complaint.)  Considered harassment.  

TOOLS

Rule 27 - Depositions before Action or Pending Appeal.  

a)  Before Action

1)  Petition.  A person who wants to perpetuate testimony regarding any matter that may be cognizable in any court may file a verified petition.  Show:

· that the party expects to be a party to an action cognizable by a court but is unable to bring the action

· the subject matter of the expected action

· the facts which the petitioner wishes to establish

· names, descriptions, and addresses of expected adverse parties

· names and addresses of those expected to testify and the substance of such testimony.  

2)  Notice and Service.  Petitioner will then serve adverse parties w/in 20 days of the hearings.  

3)  Order and Examination.  If the court thinks that such depositions are necessary to avoid delay, the court will order such depositions.  

4)  Use of Deposition.  A deposition taken if proper may be used in any case involving the same subject matter.

b)  Pending Appeal.  District court may take testimony after its judgment for its future use.  Parties desiring such testimony files a motion:

· names and addresses of persons to be examined and the substance of testimony

· reasons for perpetuating their testimony.  

c)  Perpetuation by Action.  This rule does not limit the power of a court to entertain an action to perpetuate testimony.

Rule 28 - Persons before whom Depositions may be Taken.

a)  Within the US.  

· officer authorized to administer oaths by the laws of the US

· or before a person appointed by the court in which the action is pending

b)  In foreign countries.  

1)  pursuant to an applicable treaty or convention

2)  pursuant to a letter of request

3)  on notice before a person authorized to administer oaths

4)  before a person commission by the court

c)  Disqualification for interest - no deposition may be taken before a person who is a relative or employee or attorney or counsel of any of the parties or by someone financial interested.

Rule 29 - Stipulations regarding discovery procedure.  The parties may be written stipulation may:

1)  provide that depositions may be taken before any person at any time or place upon any notice and in any manner and

2)  modify other procedures governing or limitations placed upon discovery except that stipulations extending the time provided in Rules 33, 34 and 36 may be made only with court approval

Rule 30 - Depositions upon Oral Examination.  Rule 45=non-parties.  Oral exam under oath w/ respect to subject matter of the suit.  Best discovery tool to see what trial will be like.  Most expensive discovery tool.  
a)  When depositions may be taken; when leave required

1)  A party may take the testimony of any person, including a party, by deposition upon oral examination w/o leave of court except as provided by (2).

2)  Need leave of court (Rule 26b2) if the person to be examined is confined in prison

A)  a proposed deposition would result in more then 10 depositions being taken under this rule or Rule 31 

B)  the person to be examined already has been deposed in the case OR

C)  a party seeks to take a deposition b/f the time specified in Rule 26d unless the notice contains a certification

b)  Notice of Examination:  General Requirements; method of recording; production of documents and things; deposition of organization; depositions by telephone

1)  planning on taking a deposition need to give notice in writing to every other party.  Time and place for taking deposition.  If name is not know, a general description is good enough.  

2)  party taking deposition shall state in the notice the method by which the testimony shall be recorded.  Sound, sound and visual, or stenographic.  Party taking the deposition bears the cost.  

3)  another method may be used w/ prior notice to the deponent and all the other parties in addition to one of the methods above.  

4)  Deposition, unless agreed upon by the parties, must conduct the deposition before an officer of the court.  

· When parties are corporations, sometimes hard to know who you want to talk to.  Rule 30b6, identify the subject matter and ask the corporation to figure out who needs to be there.  Corporation picks deponent.  Asker does not have to allow the corporation to chose deponent, it is an effort to help the asker.

· Corporate—is individual speaking for corporation or is he speaking as an individual.  People who can speak for the corporation:

· officers

· directors

· managing agents

· witnesses identified by the corporation under 30b6

· employees speaking about things they learned or things they did w/in the scope of their employment.  

· preparing for deposition

· don’t volunteer information to make life easier

· grill your client, try to figure out all of the holes

· can’t lie, but only answer the question asked

· Objections

· to form:  waived (“when did you stop beat your wife.”  Presupposes both beat wife at one time and stopped beating wife.)  If no objection at the time, the opportunity to object is over.  Makes most sense to object to form when a) need to really listen to question, there is a trick in there; b) leading questions

· to substance:  not waived if not objected to at the time.  With the exceptions to objections based on privilege, not waived.  

· hearsay - not usually objected to at the time, usually objected to when brought up at trial

· relevancy - same as hearsay

· When can you use depositions at trial

· impeach the witness—said something different before

· prove the truth of what I said

· use deposition to at the trial if a party is missing
Rule 31 - Depositions upon written questions

a)  Serving questions, notice

1)  may take testimony of any person including a party by deposition upon written questions w/o leave of court except as provided in 2).  Witnesses may be compelled under subpoena under Rule 45.

2)  A party must obtain leave of court (granted to extent of Rule 26(b)(2)) if the person to be examined is in prison or, w/o the written stipulation of the parties.

A.  proposed deposition would result in > 10 deposition under this rule or Rule 30

B.  the person to be examined has already been deposed

C.  party seeks to take the deposition b/f the time specified in Rule 26(d)

3)  deposition on written questions shall be served w/ a notice stating:  name and address of the person to answer the questions (if name is not known then a general description is okay) and name, title, and address of person taking the deposition.  Must be in accordance w/ Rule 30(b)(6).

4)  W/in 14 days after the notice and written questions are served, a party may serve cross questions upon all other parties.  W/in 7 days of being served cross questions, a party may serve redirect questions on each party.  W/in 7 days of being served redirect questions, a party may serve recross questions.  Court may shorten or lengthen the time.  

b)  Officer to take responses and prepare record.  Copies of notice and all questions served shall be delivered by the party taking the deposition to the officer designated in the notice who follows Rules 30(c,e,f) to take the testimony in response.

c)  Notice of filing.  When the deposition is filed, the party taking it shall promptly give notice thereof to all other parties.

Rule 32 - Use of Deposition in court proceedings.

a)  Use of Deposition.  At any time in the proceedings, a deposition may be used as if the witness was there in accordance w/:

1)  used for contradicting or impeaching the testimony of a deponant or witness

2)  the deposition of an officer etc of a corporation (rules 30(b)(6) or 31(a)) may be used by the adverse party for any reason.

3)  Deposition of a witness, whether or not a party, can be used for any reason if the court finds:

A)  witness is dead

B)  witness is > 100 miles from the trial

C)  witness is unable to attend or testify b/c of age, illness, infirmary, or imprisonment OR

D)  that the party offering the deposition has been unable to procure the attendance of the witness by subpoena OR

E)  upon application of the notice, that such exceptional circumstances exist as to make it desirable, in the interest of justice and w/ due regard to the importance of presenting the testimony of witnesses orally in open court, to allow the deposition to be used.  

A deposition taken w/o leave of court pursuant to a notice under Rule 30(a)(2)(C) shall not be used against a party who demonstrates that, when served w/ the notice, it was unable to obtain counsel to represent it at the deposition; nor shall a deposition be used against a party who, having received less than 11 days notice of the deposition, has promptly upon receiving such notice filed a motion for a protective under Rule 26(c)(2) representing that he deposition not be held or be held at a different time or place

4)  if only part of a deposition is presented as evidence, the other party may request that the whole deposition be introduced

b)  Objections to admissibility.  Any part of the deposition may be objected to as if the party was there as a witness.

c)  Form of Presentation.  Party offering the deposition may offer it in stenographic or non-stenographic form.  Deposition for reasons other than impeachment should be in non-stenographic form—juries.  

d)  Effect of errors or irregularities in deposition.  

1)  As to notice.  All errors and irregularities in notice for taking a deposition are waived unless written objection is promptly served upon the party giving the notice

2)  As to disqualification of officer.  Waived unless made b/f taking the deposition or shortly thereafter

3)  As to taking of deposition.  

A)  Objections of competency of a witness or relevancy of material are not waived unless the ground for objection is one which might have been obviated or removed if presented at the time

B)  Errors and irregularities occurring at the oral examination in the manner of taking the deposition, in the form of questions or answers, in the oath or affirmation, etc are waived if not made at the time.

C)  Objections to the form of written questions submitted under Rule 31 are waived unless served in writing upon the party propounding them w/in the time allowed for serving the succeeding cross or other questions and w/in 5 days after service of the last questions authorized.  

4)  Completion and return of deposition.  Errors in transcribing are waived unless a motion to suppress the deposition is made w/ reasonable promptness after such defect is found or should have been found.  

Rule 33 - Interrogatories to Parties.  May only be sent to parties; no non-party equivalent.  If info is equally accessible to the asker, the asker must figure it out.  Possible responses:  object, answer, motion for protective order.  
a)  Availability.  W/o leave of court any party may serve upon any other party written interrogatories, not exceeding 25 in number including all discrete subparts, to be answered by the party served.  

b)  Answers and objections
1)  Each interrogatory shall be answered separately, and fully in writing under oath, unless it is objected to, in which the objecting party shall state the reasons for objection and answer to the point where it is not objectionable.

2)  The answers are to be signed by the person making them and objections signed by the attorney making them
3)  has 30 days to answer/object.  Court can make it shorter or longer - Rule 29
4)  all grounds for objections shall be stated specifically.  Any ground not stated in a timely objection is waived unless the party’s failure to object is excused by the court for good cause shown.
5)  the party submitting the interrogatories may move for an order under Rule 37(a) w/ respect to any objection to or other failure to answer an interrogatory
c)  Scope; use at trial.  Interrogatories may relate to any matters which can be inquired into under Rule 26(b)(1) and the answers may be used to the extent permitted by the rules of evidence.  Interrogatories answerable using an opinion are not necessarily objectionable, but the court may order for discovery to be over b/f the party has to answer.

d)  Option to Produce Business Records.  Where the answer to an interrogatory may be derived or ascertained from the business records of the party upon whom the interrogatory has be served, it is sufficient to answer the interrogatory using the business records.
Rule 34 - Production of Documents and Things and Entry upon Land for Inspection and other purposes.  Can only be directed to a party of the case.  If towards a witness, need a subpoena (Rule 45).  Must relate, be reasonably particular; if asked for must produce or can’t use in defense.
a)  Scope.  Any party may serve a request to permit the party to inspect and copy, and designated documents (including writings, drawings, graphs, charts, photographs, phonorecords, and other data compilations) items which are in the possession, custody, or control of the party upon whom the request is made.  Can also request entry upon designated land or other property I the possession or control of the party for purpose of inspecting, measuring, surveying, photographing, testing, and sampling the property.  Both must be w/in scope of Rule 26(b).

b)  Procedure.  Request should be by individual item or by category the items to be inspected and describe each item w/ particularity.  Cannot be made before the time specified in Rule 26(d). Must also state a time for the inspection to occur.  Other party has 30 days to respond.  Can permit or object.

c)  Persons not parties.  May be compelled to produce documents ordinarily held in the normal course of business.  

· options for person asked to produce:
· comply

· object on grounds of relevancy and/or privacy.  Requesting party can try to compel delivery based on Rule 37(?).  Court decides the merits of the objection.

· if true, you can say document does not exist

· exists but is not in my possession, custody, or control.  (  Control is the tricky one.  Control = “under your influence.”  Swiss Bank case.  

· motion for a protective order under Rule 26c.  (10,000 documents requested at one time and need to figure out which request falls into which category).  Rule 26c allows for an objection based on burdensome and harassment.  
Rule 35 - Physical and Mental Examinations of persons.  

a)  Order for examination.  Court in which the action is pending may order a party to submit to an examination.  The order may be made only on a motion showing good cause and upon notice to the person to be examined and to all parties and shall specify the time, place, manner, conditions, and scope of the examination, and the person by whom it is to be made.  

b)  Report of examiner.  

1)  After deliver the party causing the examination shall be entitled upon request to receive from the party against whom the order is made a report of any examination, previously or thereafter made, of the same condition, unless in the case of a report of examination of a person not a party, the party shows that the party is unable to obtain in.  

2)  By requesting and obtaining a report of the examination so ordered or by taking the deposition of the examiner, the party examined waives any privilege the party may have in that action regarding the testimony of every other person who has examined the party.

3)  applies to examinations made by agreement by the parties.  
· only works for parties or on someone who is in the legal custody of someone

· reason why employees are usually sued (not legal custody of employer)

· only discovery tool that you must get court approval to do, unless the other party agrees.  

· condition to be exam must be in controversy.  How to get opponent’s condition in controversy? - can’t just hypothesis.  If reason to believe physical condition is flawed based on depositions, it is in controversy (eyesight of bus driver).

· must be good cause showed for the exam.  Weighing of need for exam versus the embarrassment/burden of the exam.  Remember,   doctor/patient privilege.  

· Schlagenhauf on page 326 is a good example

· like other court decision not on final determination, this is not immediately appealable.  If refused, you can be sanctioned, but can’t be held in contempt of court.  

· if one side asks to see report, he waives his privilege of hiding doctors you have seen that you don’t want to call as an expert witness.  Unless the other side wishes to call doctor as an expert witness.  Need to throw up everything to the other party.  
Rule 36 - Requests of Admissions

a)  Requests for Admissions.  May serve a request for admission on the pending action only.  Follow the scope of Rule 26(b)(1).  The matter is admitted w/in 30 days of being served the request unless answered or objected to.  

b)  Effect of an admission.  Any matter admitted under this rule is conclusively established unless the court permits withdrawal or amendment.  

Rule 26(c) - Protective Orders.  Assuming good-faith efforts to resolve a dispute, for good cause, the court in which matters are pending or the court in the district where the deposition is to be taken, may make an order to protect a party from annoyance, embarrassment, oppression, or undue burden/expense including one or more of the following:

1)  That the disclosure of the discovery not be had;

2)  that the disclosure or discovery be had only on specified terms and conditions;

3)  that the discovery may be had only by a method of discovery other than that selected by the party seeking the discovery;

4)  that certain matters not be inquired into;

5)  that discovery be conducted w/ no one present except persons designated by the court

6)  that a deposition, after sealed, may only be opened by order of the court;

7)  that a trade secret or other confidential research not be revealed or be revealed only in a designated way

8)  that the parties simultaneously file specified documents or information enclosed in sealed envelopes to be opened as directed by the court.  

Rule 26(d) - Timing and sequence of Discovery.  A party may not seek discovery from any source before the parties have met and conferred as required by f).  Unless the court says otherwise, methods of discovery may be used in any sequence.  A party cannot get in the way of another party’s discovery.  

Rule 26(e) - Supplementation of Disclosures and Responses.  A party who has made a disclosure under a) or responded to a request for discovery w/ a disclosure or response is under a duty to supplement or correct the disclosure or response to include info thereafter acquired if ordered by the court or in the following circumstances:

1)  A party is under a duty to supplement at appropriate intervals its disclosures under a) if the party learns that in some material respect the info disclosed is incorrect or incomplete and the corrective info has not been made known to the other party.  Includes expert testimony too.  

2)  a party is under a duty to seasonably amend a prior response to an interrogatory etc if he learns that the material is materially incomplete or incorrect.   

Rule 26(f) - Meeting of the Parties; Planning for Discovery.  At least 14 days before a scheduling conference, the parties must meet to discuss the nature and basis of their claims and defenses and the possibilities for prompt resolution of the case and to make a proposed discovery plan.  

1)  what changes should be made in timing, form, or requirement for the disclosures under a) and when disclosures are to be made.

2)  the subjects on which discovery may be needed, when discovery should be completed, and whether discovery should be conducted in phases or be limited to or focuses upon particular issues

3)  what changes should be made in the limitations on discovery imposed by these rules and what other limitations should be imposed

4)  any other orders that should be entered by the court under c or Rule 16(b) and (c)

Rule 26(g) - Signing of Disclosures, Discovery Requests, Responses, and Objections.  

1)  every disclosure made pursuant to (a)(1) or (a)(3) shall be signed by at least one attorney of record in the attorney’s individual name, whose address shall be stated.  Signature is a testimony to accuracy at the time.  An unrepresented party must sign it too.  

2)  Every discovery request, response, or objection made by a party represented by an attorney shall be signed by at least one attorney of record.  An unrepresented party shall sign the request, response, or objection.  Signature is a testimony to accuracy.  

A)  consistent w/ these rules and warranted by existing law or a good faith argument for the extension, modification, or reversal of exiting law.  

B)  not interposed for any improper purpose such as to harass or to cause unnecessary delay etc.

C)  not unreasonable given the needs of the case, the discovery already had in the case, the amount in controversy, and the importance of the issues at stake in the litigation.  

3)  If w/o substantial justification a certification is made in violation of the rule, the court, upon motion or upon its own initiative, shall impose a sanction.  

Rule 45 - Subpoena

a)  Form; Issuance

1)  Every subpoena shall

A)  state the name of the court from which it is issued

B)  state the title of the action, the name of the court in which it is pending, and its civil action number

C)  command each person to whom it is directed to attend and give testimony or to produce and permit inspection

D)  set forth the text of c) and d) of this rule

A command to produce evidence or to permit inspection may be joined w/ a command to appear at trial or hearing or at deposition, or may be issued separately.

2)  A subpoena commanding attendance at trial or hearing shall issue from the court for the district in which the hearing or trial is to be held.  A subpoena for deposition shall come from the district in which the deposition is to be taken

3)  The clerk issues a subpoena, signed but otherwise in blank, to a party requisition it, who shall complete it before service.  An attorney as officer of the court may also issue and sign a subpoena on behalf of:

A)  a court in which the attorney is authorized to practice

B)  a court for the district in which the deposition or production is compelled by the subpoena if this is all going on in the district where the attorney is authorized to practice.  

b)  Service.  

1)  May be served by any person who is not a party and is not less than 18 years old.  Deliver a copy of the subpoena to the subject and tender that person fees if he is to show up somewhere.  

2)  May be served any place w/in the district  of the court by which it was issued.  Bulge rule applies.  

3)  Proof of service may be filed w/ the clerk

c)  Protection of Persons subject to Subpoena.  Need to be careful to not impose an unreasonable burden.  Court on behalf of subpoena issuance enforces that.  A person issued a subpoena for inspection does not need to be there.  Subject can make objection.  Court can quash the subpoena under certain circumstances—unreasonable time for compliance, person not a party to travel > 100 miles, requires disclosure of privileged or protected materials or undue burden.  

d)  Duties in responding to subpoena.  Shall produce documents as kept in the usual course of business or organized as in the request.  

e)  Contempt.  Failure by any person w/o adequate excuse to obey a subpoena may be deemed in contempt of court.  

Cases:

1. Davis v. Ross.  Don’t have to give private information up until there is a cause of action.  Court balances privacy and need.  Once the info is needed, P will have to give it up.  Court worried about true reason it wants the info.  

2. Kozlowski v. Sears, Roebuck & Co.  Once documents are asked for, you have to find them.  You can’t send the asker on a search.  Can’t stonewall.  

LIMITATIONS

WORK PRODUCT RULE

· does not shield you from giving information

· only protects communication b/tw lawyer and witness

· does not protect the substance of the conversation

· EXCEPTION:  necessary or essential information if can’t get it from any other source.  Substantial need (up to the judge) and can’t get it any other way.  

· only applies to documents created in the anticipation of trial, not ordinary course.  

· the witness can ask for a recording and give that to opposing counsel  

Rule 26(b)(3) - Trial preparation:  Materials.  Subject to Rule 26(b)(4), a party can obtain documents otherwise discoverable under Rule 26(b)(1) and prepared in anticipation of litigation only upon showing of substantial need and that the party is unable to obtain the info any other way w/o undue hardship.  The court shall protect against the disclosure o the mental impressions, conclusions, opinions, or legal theories of an attorney.  

Rule 26(b)(5) - Claims of privilege or protection of trial preparation materials. When a party withholds documents otherwise discoverable claiming that it is privileged or subject to the rules of protection as trial preparation materials, the party shall make a claim that describes the nature of the documents, communications, or things not produced in a manner that, w/o revealing info itself privileged or protected will enable other parties to assess the applicability of the privilege or protection.  

Cases:

1. Hickman v. Taylor.  Lead to work product rule.  Opposing attorney wanted everything the other attorney had related to the case including interviews and memos to file.  Relevant to case?  Yes.  Were conversations privileged?  No.  Lawyer still could not get it.  Court won’t allow the opposing counsel to be your investigator.  Could have learned opposing counsel’s strategy.  Lawyer would have ended up as a witness against his clients.  

PRIVILEGES

· source of law is law that creates the cause of action

Rule 26(b)(1) - Discovery, Scope, and Limits.  In general.  Parties may obtain discovery regarding any matter not privileged, which is relevant to the subject matter involved in the pending action.  Can relate to the claim or defense.  The information sought need not be admissible at trial as long as it will lead to the discovery of admissible evidence.

Rule 26(b)(5) - Claims of privilege or protection of trial preparation materials. When a party withholds documents otherwise discoverable claiming that it is privileged or subject to the rules of protection as trial preparation materials, the party shall make a claim that describes the nature of the documents, communications, or things not produced in a manner that, w/o revealing info itself privileged or protected will enable other parties to assess the applicability of the privilege or protection.  

Cases:  

1. Upjohn v. United States.  Only good under Federal Law.  Corporate employees are included in the attorney client privilege if:

· relevant info via scope of employment

· speaking to corporate counsel acting as such

· to obtain legal advice—known to employee

· at direction of corporate supervisor—known to employee

· need for secrecy—known to employee

EXPERTS - RULE 26(b)(4)

· once you hire an expert, other side can find out their background and can get a deposition (Rule 26(b)(4)(A)).  

· non-testifying experts cannot be deposed by the other side.  Exceptions:

· only 3 experts in the world and D has hired all 3

· all the records have been destroyed and expert saw them

· substantial equivalent unavailable.  

· Categories of experts.

1. experts

2. specially retained - advisors.  Jr. Accountant helping out lawyer may fall under here, if not, work product rule would probably work.  

3. junior detail to help (see above).  

4. fact witnesses (can be an expert, but are only deposed on facts)

· Expert not retained.  Can subpoena only if you have a substantial need and cannot get from any other source.  Rule 45(c)(3)(B)(ii).  

Rule 26(b)(4) - Trial Preparation:  Experts.  

A)  A party may depose any person who has been identified as an expert whose opinions may be presented at trial.  If a report is required by the expert under Rule 26(a)(2)(B), the deposition shall not e conducted until after the report is provided.  

B)  A party may through interrogatories or by deposition discover facts known or opinions held by an expert who has been retained by another party who is not expected to be a witness at trial only under exception circumstances.

C)  Experts are to be paid.  

Cases:

1. In Re Shell Oil Refinery  

OTHER FACT GATHERING

Cases:

1. International Business Systems v. Edelstein  

MANDATORY DISCLOSURE - RULE 26(a)

· many courts have opted out

· others have limited its scope

Rule 26(a) - Required disclosures; Methods to discover additional matter.  

1)  Initial Disclosures.  A party shall provide w/o a discovery request from the other party:

A)  name and address and telephone number of each individual likely to have discoverable information

B)  a copy of or a description/location of all documents that are relevant to disputed facts.  Have to be under the control of the parties.

C)  A computation of any category of damages claimed by the party and making the non-privileged relevant documents available.  

D)  For inspection and copying an insurance agreement.

  has 10 days after the meeting under Rule26(f) to give all this to the other party.  

2)  Disclosure of Expert Testimony.  

A)  must disclose anyone who may be used as an expert

B)  The expert must provide a report as to biases, opinions, publications authored by the expert, compensation paid, etc.

C)  Must be made 90 days before the trial date.  

3)  Pretrial Disclosures.  A party shall provide to other parties the following info regarding the evidence that it may present at trial other than for impeachment purposes:

A)  name, address, phone number, of each witness separately identify those which it plans to call from those which it will call only if necessary.

B)  designation of those witnesses whose testimony is expected to be presented by means of deposition. 

C)  an appropriate identification of each document or other exhibit.  

Cases:

1. Scheetz v. Bridgestone/Firestone, Inc.  

SANCTIONS - RULE 37

· most severe is a default judgment

· to be sanctionable, conduct must be a complete failure to respond or the party who has sought the information objects to the info and court sides w/ the party asking and orders you to give more info and you don’t.  

· failure to respond to interrogatories

· failure to respond to court order

Rule 37 - Failure to make disclosure of cooperate in discovery:  Sanctions

a)  Motion for order compelling disclosure or discovery.  Upon reasonable notice a party may compel disclosure or discovery as follows:

1)  Appropriate court.  an application for an order to a person who is not a party shall be made to the court where the discovery is being taken.  An application for an order to a party shall be made in the court where the action is pending.  

2)  Motion

A)  If a party fails to make a disclosure as required by Rule 26(a), any other party may compel disclosure and appropriate sanctions.  Must make a good-faith attempt to confer w/ the party not making the disclosure.

B)  If failing to respond, the other party can move for a compelled response

3)  Evasive or incomplete disclosure, answer or response.  Treated as a failure to respond.  

4)  Expenses and Sanctions.

A)  if the court allows the motion, after affording an opportunity to be heard, the court may compel the non-responding party to pay the moving party the reasonable expenses incurred in making the motion.

B)  if the court denies the motion, the moving party may have to pay the non-responding party reasonable expenses.  

C)  if part denied and part granted, the court may apportion the expenses

b)  Failure to comply w/ order.

1)  Sanctions by court district where deposition is taken.  Can be contempt of court.

2)  Sanctions by court in which action is pending.  Court may

A)  order that the facts are as the moving party says they are

B)  refuse to allow the disobedient party to support or oppose designated claims or defenses

C)  an order striking out pleadings or parts of the proceedings until the action is obeyed.  

D)  order the disobedient party contempt of court

c)  Failure to Disclose; False or misleading disclosure; refusal to admit.  The disobedient party cannot use any evidence not disclosed.  They have to pay the other party reasonable expenses

d)  Failure of party to attend at own disposition or serve answer to interrogatories or respond to request for inspection.  

Cases:

1. Cine Forty Second Street Theatre Corp. v. Allied Artists Pictures Corp.  Willful includes gross negligence.  If willful, can make the evidentiary assumption that if given up, it would prove exactly what the other party says it would.  

SUMMARY JUDGMENT - RULE 56

· court can look at evidence now

· decided by judge when there is nothing to go to trial for

· there can be no genuine issue of material fact and the party making the motion is entitled to it as a matter of law.

· material fact - centers around what is needed to be proved to win; changes the outcome of the case

· genuine issue - 1st depends on who is moving, if could find for one party, it must go to jury; if compelled to find for one party, summary judgment is okay.  

· burden of proof

1. Movant has burden of proof at trial, jury must be compelled to find in its favor

2. Movant does not have the burden of proof:

a.  no burden on moving party, all moving party has to do is ask the court to tell the P to come forward and show evidence that jury could find for P.  

b.  burden ought to be the same as 1

c.  jury could find in its favor, not compelled.  

Rule 56.  Summary Judgment.

a)  for claimant.  At any time after the expiration of 20 days from the commencement of the action or after service of motion for summary judgment by the adverse party, move w/ or w/o supporting affidavits for a summary judgment in the party’s favor.

b)  for defending party.  At any time, move w/ or w/o affidavits for a summary judgment.

c)  Motion and proceedings thereon.  Motion shall be served at least 10 days b/f the time fixed for hearing.  Adverse party may present opposing affidavits prior to the day of the hearing.  Judgment sought shall be rendered forthwith if the pleadings, deposition, answers to interrogatories, and admissions on file, together w/ affidavits, if any, show that there is no genuine issue of material fact and that the moving party is entitle to a judgment as a matter of law.  

d)  Case not fully adjudicated on motion.  If judgment is not rendered on the whole case or for all the relief asked and a trial is necessary, the court will decide what facts are settled,, and those shall be deemed established.  

e)  Form of affidavits; Further testimony; Defense required.  Affidavits are made on personal knowledge, shall set forth such facts as would be admissible in evidence and shall show affirmatively that the affiant is competent to testify in the matters.  Opposing affidavits must set forth facts that show that there is a genuine issue of material issue.

f)  When affidavits are unavailable.  Should it appear from the affidavits of the party opposing the motion that the party cannot support it opposition yet, the court may grant a continuance so affidavits may be obtained.  

g)  Affidavits made in bad faith.  That party has to pay the other party for the delay and may be found guilty of contempt.  

Cases:

1. Adickes v. S.H. Kress & Co.  Moving party did not have the burden of proof.  Either a 2b or 2c above jurisdiction.  

2. Celotex Corp. v. Catrett.  Don’t have to prove the negative, just need to prove that other party cannot prove the positive.  D had to point out he lack of support that P had.  So more than 2a.  

3. Arnstein v. Porter.  D clearly supported evidence that jury could find in his favor.  That shifted the burden to P to show that jury could find in his favor.  Standard is preponderance of the evidence, not the slightest doubt.  

4. Dyer v. MacDougall.  Tried to say that jury could find that all the witnesses are lying and ( I am innocent.  Court said no.  

